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ABSTRACT
Within the European Economic Area (EEA), many rights are granted to EU/

EEA nationals in terms of free movement and residency. Most of these rights, 

enshrined in Directive 2004/38/EC, apply also to their family members, 

regardless of their nationality. However, in some States national rules 

continue to apply to the family members of static citizens, even when 

such rules are less favorable, creating situations of reverse discrimination. 

Current studies focus mostly on ‘if’ reverse discrimination occurs and ‘why’ 

(systemic causes). There is no comparative study on the approaches adopted 

by national legislators when implementing EU secondary rules on free 

movement (i.e., on ‘how’ discrimination is caused or prevented). This article 

intends to fill the gap, designing a first categorization of such approaches. 

We consider how Norway, Italy, and Slovenia have transposed the Directive, 

studying which provisions apply to third country nationals who are family 

members of EU/EEA nationals, and which apply to family members of static 

nationals. These selected countries have adopted different methods when 

extending or limiting free-movement rights in their national systems, and 

therefore they provide interesting examples of different approaches, which 

we categorize as ‘separation,’ ‘accumulation,’ and ‘assimilation.’
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1 INTRODUCTION
European Union citizens who have exercised free movement rights are quite aware 

that immigration between EU countries is simple: there are no high fees, no difficult 

formalities, and no special requirements. Nationals from the three EFTA (European 

Free Trade Association) countries that participate in the European economic area 

(EEA)—Norway, Iceland, and Liechtenstein—also experience the same simplification. 

By means of the EEA agreement (Agreement on the European Economic Area 1994), 

in fact, the EU rules on free movement apply also to them. On the one hand, the 

Treaty provisions on free movement have been ‘imported’ into the EEA Agreement—

for example, Art. 45 of the TFEU (Treaty on the function of the European Union 2016) 

is mirrored by Art. 28 of the EEA Agreement. On the other hand, secondary legislation 

that is ‘EEA relevant,’ concerning areas covered by the Agreement, is incorporated 

into the Annexes of the latter and becomes applicable (subject to transposition) also 

in these countries.

Free movement rules apply not only to EU/EEA nationals (hereafter EEA nationals), 

but also to their family members, regardless of their citizenship. This means that 

third country nationals (TCNs: citizens of countries outside the EEA) accompanying 

or reuniting with EEA citizens benefit from the same rights, with only some minor 

differences. In brief, also TCNs may benefit from the simplification created by the EU 

set of rules on free movement of persons.

Making a practical example, a Norwegian citizen who moves to Italy to work will use 

free-movement rules for him/herself and for his/her Australian spouse. The same 

set of rules will apply to an Italian citizen moving to Norway together with his/her 

Australian spouse. Immigration of the TCNs mentioned in these examples happens 

(almost) in the same manner as it does for EEA nationals exercising free movement. 

But what about the immigration of a TCN married to an EEA national that does not 

cross borders (a static citizen of that country)? Which rules apply in that case? The 

answer to this question really depends on the country considered.

Interestingly, in Norway, the spouse would be subject to (more restrictive) national 

rules, whereas in Italy, the spouse would benefit from the more generous EU 

legislation. This is because EU law is to be applied only to EEA nationals exercising 

freedom of movement, whereas the relevant rules applicable to family reunification 

with static citizens are those provided by national legislation (Vitrò 2014a: 149). Even 

if national rules vary in the different Member States, they have in common a less 

liberal approach than those deriving from EU law (Oosterom-Staples 2012: 166). The 

most significant differences concern income and accommodation requirements to be 

satisfied by the sponsor, costs connected to the application, etc.

Only in Member States that have opted for it will EU law determine the entry and 

residence rights of the TCN family members of their static citizens. Whereas some 

States have decided to apply to them the same standards granted to EEA nationals; 

others have preferred the opposite direction. When their citizens and their family 

members are subject to less favorable standards set by national immigration 

law, ‘reverse discrimination is their fate’ (Oosterom-Staples 2012: 153). Reverse 

discrimination has been widely debated and studied by scholars (see Balnaves 2021; 

Staver 2013; Verbist 2014; Walter 2008), but currently there is no comparative study 

of the specific approaches adopted by national legislators when transposing EU 

secondary legislation on free movement, which is the factor that causes or prevents 

this phenomenon and determines its scope. This article intends to fill this gap, offering 
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a first categorization of such approaches. Therefore, the focus is on ‘how’ reverse 

discrimination is caused or prevented, not on ‘if’ (does it occur?) or ‘why’ (political 

reasons behind legislation and systemic causes in the EU context) it is caused or 

prevented.

The countries included in this research provide interesting and clear examples of 

three different models, and the case selection was based exactly on this criterion. On 

the one hand, Norway is a country where reverse discrimination occurs, and being 

a dualistic country outside the EU (although still a member of the internal market 

through the EEA Agreement), the intervention of the national legislator is, in that 

system, particularly relevant. The Norwegian case shows that the issue of reverse 

discrimination goes beyond the borders of the EU and that the national legislator 

plays a significant role in determining the scope of the rights of its own citizens and 

their family members. On the other hand, Italy and Slovenia have both addressed the 

issue of reverse discrimination, but in different ways. It is interesting to compare these 

methods, as they lead to different consequences in terms of applicable law.

This research offers an additional insight for understanding reverse discrimination in 

all EEA States where it occurs (see Guild 2019; Groenendijk et al. 2012). The work 

is structured as follows. Section 2 discusses the well-known problem of reverse 

discrimination and the existing literature in this area. Section 3 describes EU secondary 

legislation on free movement, focusing on the Directive on the right of citizens of the 

Union and their family members to move and reside freely within the territory of the 

Member States (Directive 2004/38/EC) in relation to TCNs. Section 4 analyzes how 

Norway, Italy, and Slovenia have transposed the main residence rules of the Directive 

and explores which rules apply to TCN family members of static nationals. Finally, 

Section 5 compares these legal contexts, delineates a categorization of the different 

approaches, and provides some conclusive remarks.

2 REVERSE DISCRIMINATION
Reverse discrimination may be defined as the situation in which an unexpected group 

of people is subject to a treatment that can be considered discriminatory (worse but 

at the same time not justified) compared to another group that would normally be 

treated in a less beneficial manner (Davies 2003; Guild 2019; Spitaleri 2010; Tryfonidou 

2009). This happens, for example, when an EEA national is treated better in a different 

State compared to the citizens of that specific State.

What are the reasons and effects of this peculiar type of disparity of treatment? As 

for the reasons, reverse discrimination could be interpreted as a consequence of the 

internal market, which has increased the movement of people within the Member 

States. This phenomenon represents a major success for the European integration 

process, but at the same time, it also creates problems because it happens in an area 

where the scope of EU law is limited and there is a high degree of fragmentation at 

the national level (Montaldo 2018: 1483). Hence, reverse discrimination could also 

be interpreted as a consequence of how EU law interacts with national legislative 

competence: although relatively vast, the scope of EU law is still limited. It has been 

suggested that the ‘potential’ for reverse discrimination depends on how much the 

Treaties confer to the EU and how much they leave to the national legislator: the 

broader the scope of EU law, the fewer the possibilities that reverse discrimination 

will occur (Cambien 2011: 273; Van Elsuwege 2014: 166; Verbist 2017: 40). Situations 
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that do not fall under EU law (that is, situations that are merely internal) are left to the 

competence of the Member States, and this allows national situations to be regulated 

differently compared to similar cases with EU-law relevance (Walter 2008).

In other words, reverse discrimination can be explained as a ‘by-product’ of the 

principle of conferral enshrined in Art. 5 of the TEU (Treaty on the European Union 

2016) and of the vertical division of competences between the Member States and the 

European Union. If the EU can only act within the limits of the competences conferred 

by the Treaties, whereas any residual competence remains with the Member States, 

it is extremely difficult to impose upon the latter solutions that bypass national 

competence (Van Elsuwege 2014: 164).

Practically speaking, the phenomenon of reverse discrimination has had a 

‘fragmentation’ effect with regard to the rights of family reunification with TCNs. In 

fact, it has been pointed out that four different scenarios are possible within the EU 

(and partially within the EEA), depending on the situation of the reference person 

(Staver 2013): family reunification following national rules (which apply to static 

citizens of the country considered who reunite with TCNs); family reunification 

following the Directive on the right to family reunification (Directive 2003/86/EC), 

which applies to TCNs legally residing in an EU country who seek reunification with 

TCN family members (not applicable in Denmark, Ireland, and in the EFTA countries); 

family reunification following EU free movement rules, which apply to mobile EEA 

nationals and their TCN family members; family reunification rights derived from EU 

citizenship status under TFEU Art. 20, following the development of the jurisprudence 

of the Court of Justice (Van Elsuwege & Kochenov 2011).

Is it necessary to address reverse discrimination? Different scholars recognize it as 

problematic in terms of effective implementation of the concept of EU citizenship, 

equality, rule of law, legal certainty, and human rights protection (Balnaves 2021; 

Berneri 2014; Cambien 2012; Hanf 2011; Jarak 2021; Staver 2013; Spaventa 2008: 

44; Tryfonidou 2011). On the other hand, some wonder whether tackling reverse 

discrimination would alter the competence balance within the EU and undermine the 

historical constitutional traditions of the Member States (Wormsbecher 2015).

While some have placed the issue within the scope of Union citizenship (Kochenov 

& Plender 2012: 395), a fundamental question is whether the problem of reverse 

discrimination in family reunification rights should be addressed by the EU (Van Der 

Mei 2009). When exploring potential solutions, in fact, scholars have pointed out two 

different avenues, one at the EU level, one at the Member States level (Hanf 2011). 

If the current EU legal framework does not provide direct means for resolving this 

problem because it lies beyond its competence (Staver 2013: 70), the only options 

left are amending EU legislation (Berneri 2014; Cambien 2012; Verbist 2017: 43) or 

judicial intervention (by the Court of Justice), but both are highly debatable in terms of 

competence balance between the Union and the Member States (Davies 2003; Ritter 

2006; Shuibhne 2010: 1615; Verbist 2017: 43–46), general principles of law (Hanf 

2011: 38), effectiveness of such an approach (Cambien 2012: 147; Staver 2013: 70), 

etc. The other avenue, more relevant for the aim of this article, is adopting remedies 

at the national level.

This second approach is in line with the Court of Justice’s position, according to 

which it is up to the national courts to assess whether discrimination happens, and 

up to domestic authorities to determine how any ascertained discrimination is to 
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be eliminated. In a sense, the Court has even exacerbated the possibility of reverse 

discrimination by clearly stating that purely internal situations fall outside the scope of 

application of EU law and that reverse discrimination is not prohibited by EU law (Case 

C-111/12: para. 22; Case C-403/03: para. 20; Case C-148/02: para. 26; Case C-253/01: 

para. 36; Joined cases C-64/96 and C-65/96: paras. 16–19, 23; see also Lansbergen 

2009: 289). This idea was already present in the jurisprudence that precedes the 

Maastricht reform (Case C-132/93: para. 10; Case 44/84: para. 56; Case 175/78: para. 

11; Case 115/78: para. 24). In addition, some have pointed out that it is politically 

unfeasible to expand the scope of rights stemming from EU law by amending the 

Treaties (Montaldo 2018: 1485; Shuibhne 2010: 1615; Verbist 2017: 43). Ultimately, 

it is up to the Member States to resolve the issue of reverse discrimination if they 

consider it to be a problem (Tryfonidou 2011). The Member States, in brief, have two 

options: autonomous legislative alignment, or judicial constitutional interpretation 

(Cambien 2012; Hanf 2011: 49; Verbist 2014).

This article explores the first option at the national level. When none of the family 

reunification rights provided by EU law apply, Member States are free to adopt 

different techniques to address reverse discrimination or decide not to address its 

effects at all. We study some of these different approaches and attempt to categorize 

them. Although the development of family reunification rights is not the focus of this 

article, an essential question is how these rights are extended to TCNs who are family 

members of static citizens. Therefore, before analyzing national legislation, the article 

describes the EU legal framework on free movement with a focus on TCNs.

3 DIRECTIVE 2004/38/EC AND THE RIGHTS OF TCNS
The right to free movement of workers is one of the four fundamental freedoms in the 

EU. It was one of the first novelties of the European integration process that began in 

the aftermath of World War II. It was introduced in 1957 by the Treaty establishing 

the European Economic Community, now consolidated into the TFEU, in Art. 45. Free-

movement rights were originally conceived to facilitate economic integration and 

were therefore limited to persons engaged in economic activity, such as workers, self-

employed persons, and service providers and receivers (Ballesteros et al. 2016: 17). 

The EU first adopted implementing legislation that set out key principles governing 

the free movement of workers in 1961, regulating their entry, employment, and 

residence.

The second stage of the transitional period of free movement of workers followed 

in 1964 with the adoption of legislation designed to facilitate integration of the EU 

labor market and deepen the rights of workers. In 1968, further legislation was 

enacted, consolidating and replacing the previous (procedural) rules and rights of 

migrant workers (Guild et al. 2019: 1–5). These provisions focused on individuals 

moving across borders as ‘economic agents,’ workers under the form of employees 

or providers of services (Apap 2002: 9). In other words, the right of free movement 

was limited to citizens of EEC Member States and their family members who were 

exercising economic activity (Guild et al. 2019: 2).

In parallel with the evolution of supranational competences, free movement rights 

have been extended through case law and legislation to include other categories of 

citizens (Ballesteros et al. 2016: 17; Carrera & Atger 2009: 2). In 1990, three separate 

directives were adopted, specifically on the right of residence of students (Directive 
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90/366/EEC), pensioners (Directive 90/365/EEC), and economically inactive people 

(Directive 90/364/EEC).

Finally, the concept of Union citizenship was introduced with the Treaty of Maastricht 

in 1992, alongside several associated rights, such as the right to move and reside 

freely within the territory of the Member States, which is central to EU integration. 

In the current consolidated versions of the Treaties (after the Lisbon reform), these 

rights are enshrined in TFEU Art. 20 and Art. 21. The Court of Justice has interpreted 

these two provisions quite broadly, recognizing their direct effect and filling them with 

substantial content (Kaczorowska-Ireland 2016: 663). It is worth mentioning that 

TFEU Art. 20 (read in light of the general principle of nondiscrimination on the grounds 

of nationality provided by TFEU Art. 18) becomes relevant when the cross-border 

(interstate) element is not present (see Barnard and Peers 2020: 401–409). In the 

well-known decision Ruiz Zambrano (Case C-34/09: para. 42), the Court clarified that 

TFEU Art. 20 ‘precludes national measures which have the effect of depriving citizens 

of the Union of the genuine enjoyment of the substance of the rights conferred 

by virtue of their status as citizens of the Union.’ On the other hand, the Court has 

accepted that non-economically active citizens may enjoy movement and residence 

rights conferred directly by TFEU Art. 21. This is particularly relevant when other 

provisions (such as TFEU Art. 45, Art. 49, etc.) cannot be invoked because the citizens 

concerned do not fall under any of the categories described (worker, self-employed, 

etc.). In Baumbast (Case C-413/99: para. 83), the Court stated that the Treaty does 

not require the exercise of an economic activity to enjoy certain citizenship rights. 

In addition, the right to move and reside across the EU is also guaranteed by the 

Charter of Fundamental Rights of the European Union (2016) in Art. 45, and the free 

movement of persons is recognized as one of the objectives of the European Union: 

see TEU Art. 3(2) (Ballesteros et al. 2016: 17; Guild et al. 2019: 1).

Until 2004, there was no consolidation of the common general legal framework on 

this topic. This meant that free movement rights were granted based on a sector-

specific approach, which resulted in a fragmentation of the status of Union citizenship 

(Carrera & Atger 2009: 2). This approach changed significantly on the eve of the eastern 

enlargement, when Directive 2004/38/EC, often referred to the ‘Citizenship Directive’ 

or the ‘Citizens’ rights Directive’ (hereafter CRD), came into force (Carlier & Guild 2006; 

Carrera 2005). This piece of secondary legislation has codified the previous case law 

and all the ‘dispersed’ legislation, attempting to conform it and at the same time 

contain the novelties of the jurisprudence of the Court of Justice (Blauberger et al. 

2018: 1423). In brief, the CRD is ‘a landmark policy development’ that has shaped a 

unitary legal system in the context of European citizenship by consolidating the free 

movement rights of Union citizens (European Citizen Action Service 2009: vi).

The CRD strengthens the right to move and reside for citizens of the Union and their 

family members; establishes a right of permanent residence after five years; limits 

and defines the grounds on which a receiving Member State can expel a citizen of the 

Union; and simplifies the administrative formalities applying to procedures concerning 

the right to move and reside. Significantly for the scope of this article, the CRD also 

reinforces and extends the definition of family members who have the right to move 

and reside together with an EU citizen (whether they themselves are citizens of the 

Union or not) and who are also entitled to independent rights.

As mentioned above, most of the CRD provisions concerning residence rights are meant 

to be applied to family members of EEA citizens regardless of their nationality. In 
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other words, TCNs and EEA citizens have similar rights when they are family members 

accompanying or joining EEA nationals who exercise their freedom of movement. 

However, when implementing the CRD, there have been issues concerning TCNs, as 

Member States originally imposed on them extra conditions and procedures that 

were not specified in the Directive. Problems in this area concerned especially the 

status of TCNs, visas, rights of retention of residence, and employment (European 

Citizen Action Service 2009: 195).

The reluctance of Member States in granting rights to TCNs was not new. In fact, the 

Court of Justice had to intervene several times in this regard, often focusing on the 

concept of European citizenship to tackle the issues that arose. Well-known decisions 

are Chen (Case C-200/02), Metock (Case C-127/08), Ruiz Zambrano (Case C-34/09), 

and McCarthy (Case C-434/09). However, the independence of citizenship rights from 

the mobility requirement has never been full, as it emerges only in special situations 

in which a national measure prevents the real enjoyment of citizenship rights (Aiello 

& Lamonaca 2012: 343). In this regard, it has been suggested that the case law of 

the Court of Justice, by adopting the concept of EU citizenship to address situations 

where TCNs are involved, has certainly increased the level of protection to family 

members. However, by doing so, the Court has also heightened the issue of reverse 

discrimination toward EU nationals who do not exercise their free movement rights 

(Berneri 2014: 253).

Hereafter, the article will focus on CRD provisions related to the right of residence (Art. 

6 and Art. 7) and permanent residence (Art. 16) of TCNs who are family members of 

EEA citizens exercising free-movement rights. We will analyze how these provisions 

have been transposed into the national systems of Norway, Italy, and Slovenia, 

and compare the status of these family immigrants with the status of TCN family 

members of static citizens.

4 NATIONAL LEGISLATION
This section analyzes how the three countries considered have implemented the 

CRD and how they regulate family immigration of TCN family members of static 

EEA nationals. The section starts with Norway, where reverse discrimination occurs, 

and then moves to Italy and Slovenia, which address the issue adopting different 

approaches.

4.1 NORWAY

In Norway, the Immigration Act (Utlendingsloven 2008) implements the CRD in 

Chapter 13, which contains special provisions for foreign nationals who fall under 

the EEA Agreement and the EFTA Convention. In particular, this chapter governs the 

right of residence of EU/EEA and EFTA nationals, allowing them to enter and take up 

residence in Norway on the basis of the three types of right of residence described in 

the CRD.

In brief, family members of EEA nationals have the right of residence in Norway for 

up to three months as long as they carry a valid passport (or identity card) and do 

not become an unreasonable burden for the public welfare system (Section 111). 

This right applies also to TCN family members. The only conditions are that he or she 

follows or is reunited with an EEA citizen and carries a valid passport. In the CRD, 
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the right of residence for more than three months of a family member joining or 

accompanying an EEA citizen is regulated in Art. 7, the same provision that delineates 

the right of the person they wish to reunite with (employees, self-employed persons, 

students, etc.). In the Immigration Act, instead, the right of residence for more than 

three months of family members is regulated in two specific provisions, Sections 113 

and 114, but with the same material result: a TCN family member of an EEA national 

exercising his or her right of residence has the right to stay in Norway for as long as the 

right of residence of the EEA national lasts. Whereas the EEA national who is moving 

to Norway is required to register with the authorities within three months, TCNs must 

apply for a residence card, within the same period of time. When applying for a 

residence card as a family member of an EU/EEA citizen, no fee is required. Finally, as 

long as permanent residence is concerned, a TCN family member of an EEA national 

who has lived with the latter and has had continuous legal residence in Norway for 

five years, receives a permanent right of residence. Upon application, the TCN is issued 

a permanent residence card. No fee is required (see Sections 116 and 119).

A family member of a Norwegian citizen, instead, follows the national rules for 

family immigration described in the Immigration Act Chapter 6. Taking spouses as 

an example, the main provision on residence permits is Section 40, which specifies 

that a spouse of a Norwegian citizen who is resident or is going to settle in Norway 

(the ‘reference person,’ or ‘sponsor’) has the right to a residence permit. The provision 

sets some general conditions, such as that both spouses must be over 18 years old, 

that they must live together, that the marriage does not have as main purpose the 

establishment of a basis for residence, etc. It is also necessary to document their 

identities.

In addition, both the Immigration Act and the Immigration Regulations 

(Utlendingsforskriften 2009) set several other requirements. First, with the aim of 

contrasting forced marriages, in cases of family formation, both spouses must be 

at least 24 years old. Exemptions are possible in those cases in which it is obvious 

that the relationship is voluntary, and this rule does not apply in cases of family 

establishment—i.e., when the marriage precedes the sponsor’s arrival in Norway 

or was entered into when both parties had a valid residence permit or Norwegian 

citizenship (see Immigration Act, Section 41 a). One of the most relevant requirements 

in order to be granted a residence permit for spouses is the income requirement. The 

Immigration Regulations stipulate in Sections 10-8 to 10-10 that the sponsor (i.e., the 

Norwegian citizen) must have an income of at least NOK 300.988 per year pre-tax 

(around EUR 30.000 as per October 2022). The sponsor must have this income the first 

year the spouse is granted a permit in Norway and must also have had it the previous 

year and during the time the application is processed. In addition, the sponsor cannot 

have received any financial assistance from the Norwegian Labour and Welfare 

Administration (NAV) during the previous 12 months. It is worth mentioning also that 

first-time applications for family immigration for adults have a fee of NOK 10.500 

(around EUR 1.050).

As long as permanent residence is concerned, a TCN family member of a Norwegian 

citizen may be granted a permanent residence permit after three years of continuous 

stay when the conditions set by the Immigration Act and by the Immigration 

Regulations are fulfilled (see Immigration Act, Section 62, and Immigration 

Regulations, Chapter 11). A permanent residence permit for adults has a fee of NOK 

3.800 (around EUR 380).
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There is one situation in which a family member of a Norwegian citizen may use 

the EU rules to get residency in Norway. The Immigration Act specifies in Section 

110 that the rules in Chapter 13 may apply to family members that follow or join a 

Norwegian citizen when the latter returns to Norway after exercising his or her rights 

to free movement under the EEA Agreement in another EEA country. In this case, the 

applicant (the TCN family member) may choose between applying for a residence 

card for family members of EU/EEA nationals or for a residence permit for family (e.g., 

spouses or children).

In conclusion, there are significant differences between the requirements linked to 

family-immigration residence permits (when the sponsor is a Norwegian citizen) and 

those linked to the residence card for family members of EEA nationals. In particular, 

application fees, income requirements, and special rules concerning age apply when 

the sponsor is a Norwegian citizen, whereas they do not apply when the reference 

person is an EEA national. Norwegian law defines a clear ‘separation’ between the 

applicable rules, limiting the scope of rights granted to family members of static 

Norwegian citizens.

4.2 ITALY

The CRD was implemented in Italy with a specific legislative decree (Decreto legislativo 

30/2007, hereafter d. lgs. 30/2007). Citizens of Norway, Iceland, and Liechtenstein 

(EEA EFTA States) are treated as equivalent to citizens of the European Union for the 

purposes of the legislative decree, as well as citizens of Switzerland and the Republic 

of San Marino.

As regards to the right of entry of a TCN family member of an EEA citizen, in line with 

CRD Art. 5, the legislative decree specifies that it is sufficient for them to have a valid 

passport and a visa. As for short-stay rules, the national provision transposes Art. 6 

of the CRD without significant variations: there are no formalities for staying in Italian 

territory for up to three months (only a passport is required). As far as long-term stay 

is concerned (CRD Art. 7), an EEA citizen can remain in Italy for a period exceeding 

three months provided that he or she: is an employed or self-employed worker; 

has sufficient resources for him/herself and for his family members, so as they not 

become a burden to the state social assistance system during the period of stay, and 

a health insurance that covers all risks in the national territory; is registered in a public 

or private education institution recognized or financed by the host Member State. This 

right also extends to the family members (EEA citizens or TCNs) accompanying an 

EEA citizen who complies with one of the conditions mentioned above. Registration 

takes place in the registry of the municipality concerned (see d. lgs. 30/2007 Art. 7 

and Art. 9).

The family member who does not have citizenship of an EEA country acquires the 

right of permanent residence if he or she has legally resided continuously for five 

years in Italy together with the EEA national. The police authority issues a permanent 

residence card to TCN family members who have acquired the right of permanent 

residence. The issue of the certificate is free, except for the reimbursement of the 

cost of the printed material or the material used (d. lgs. 30/2007 Art. 14 and Art. 17).

A central provision in the Italian system is d. lgs. 30/2007 Art. 23, according to which the 

rules of the decree, if more favorable, apply to family members of Italian citizens who 

do not have Italian citizenship. In other words, the decree extends the application of 
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the above-mentioned rules also to TCN family members of Italian citizens. However, it 

is interesting to notice that in theory this extension is not automatic, as it is subject to 

the principle of application of the more favorable rule. It has been noted that even if 

Art. 23 gives the impression that the regulatory treatment of EU citizens deriving from 

the CRD is more favorable than that of non-EU citizens; however, in some cases the 

most favorable legislation seems to be the one concerning the latter (Vitrò 2014b: 5).

The rule of more favorable condition appears also in the legislative decree (Decreto 

legislativo 286/1998, hereafter d. lgs. 286/1998) that regulates the conditions 

of foreigners in Italy and applies to TCNs not related to EEA citizens. This decree 

specifies in Art. 28 that the application of its own provisions, when more favorable, is 

maintained for foreign family members of both Italian and EU citizens.

In conclusion, the Italian legislators have adopted an approach based on 

‘accumulation’ (Vitrò 2014a: 149), maintaining, at least potentially, the application 

of both legislative dimensions: EU rules on freedom of movement of persons and 

national immigration provisions; whichever is more favorable.

Accommodation and income are examples of conditions required in case of family 

reunification with foreigners who reside in Italy. As for the former, the law specifies 

that the applicant must have an accommodation that is suitable to accommodate 

the family members who are to be reunited. As for income, the applicant must have 

a minimum annual income set by law. In addition to these conditions, the foreigner 

must send an application for ‘no impediment’ (nulla osta) to the territorial office of the 

Government competent for the place of residence of the applicant (d. lgs. 286/1998, 

Art. 29). These are some of the requirements that do not apply to family members of 

Italian citizens because of the principle of the more favorable rule.

4.3 SLOVENIA

In Slovenia, the CRD was implemented in Chapter 13 of the Foreigners Act (Zakon o 

tujcih 1991), titled ‘Entry and residence of citizens of EU member states, their family 

members and family members of Slovenian citizens.’ The special provisions of this 

chapter, in particular provisions related to entry and residence, apply therefore not 

only to EEA citizens who exercise free-movement rights in Slovenia and their family 

members, but also to family members of Slovenian (static) citizens, as clarified by Art. 

117. Apart from minor differences, which will be further explained below, Slovenian 

legislation does not significantly differentiate the family immigration rules that apply 

to TCN family members of EEA citizens and those that apply to TCN family members 

of static citizens.

In line with the CRD, the Foreigners Act distinguishes between 3 different types of 

right of residence: residence for up to 90 days; residence for more than 3 months 

based on a temporary residence permit; and permanent residence. Concerning the 

first category, in the first 90 days after entering Slovenia, requirements for residence 

are the same for TCN family members of EEA nationals and TCN family members 

of static citizens. If the TCN wishes to reside in the territory of Slovenia for a period 

longer than 90 days for the purposes of reunification or maintaining family unity 

with an EEA citizen or static citizen, he or she must apply, prior to the expiration of 

his or her authorized stay, for a temporary residence permit (see Foreigners Act Art. 

127). Conditions for receiving a temporary residence permit are the same for TCN 
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family members of EEA nationals and Slovenian static citizens: established family 

relationship; valid identity card or a valid passport; sufficient means of subsistence; 

adequate health insurance; legal access to the Slovenian territory; etc. (see Foreigners 

Act Art. 128). The only difference is the length of validity of the temporary residence 

permit and the length of stay required for issuance of the permanent residence permit. 

A temporary residence permit may be issued to the TCN family member of an EEA 

citizen (sponsor) with the same validity as the residence application certificate issued 

to the sponsor. Residence application certificates are issued to EEA nationals for a 

period of up to five years or shorter if intended residency in Slovenia is shorter. If the 

sponsor has a permanent residence permit in Slovenia or if the sponsor is a Slovenian 

static citizen, the temporary residence permit is automatically issued with a validity 

of five years (Art. 128). A permanent residence permit may be issued to TCN family 

members of EEA nationals and static citizens if they have resided in Slovenia legally 

and continuously for five years. If the sponsor has a permanent residence permit or is 

a static citizen, a permanent residence permit to TCN family members may be issued 

after two years of continuous legal residence in Slovenia (Art. 30).

The Foreigners Act also regulates, in a different chapter, the status of TCN family 

members of TCNs who are legally residing in Slovenia. This does not fall within the 

scope of EU law, and it is entirely regulated by national legislation. TCNs residing 

in Slovenia based on a permanent residence permit, and TCNs residing in Slovenia 

for the last two years based on a temporary residence permit and who have a valid 

residence permit issued for at least one year, have under certain legal conditions (e.g., 

valid travel document, provable purpose of residence, adequate health insurance, 

sufficient means of subsistence, certified and translated documents, fingerprinting, 

etc.), the right to reunify, preserve, and regain family integrity with TCN family 

members. Compared to TCN family members of EEA national and static citizens, their 

status differs only with regard to the validity of the temporary residence permit issued 

to a TCN family member of a sponsor holding a temporary residence permit, which 

could be equal to the validity of the sponsor’s permit but shall not exceed one year 

(Art. 47). A permanent residence permit may be issued to a TCN family member of 

a sponsor with a permanent residence permit after two years of continuous legal 

residence in Slovenia, which is the same as in the case of TCN family members of EEA 

citizens and static citizens (Art. 52). When applying for a temporary or permanent 

residence permit, applicants are required to pay administrative fees which, in the case 

of TCN family members of EEA nationals and static citizens, amounts to 9,60 EUR, and 

a fee for the issuing of a residence permit card, which amounts to 15,47 EUR. TCN 

family members of TCNs are required to pay higher administrative fees: 54,50 EUR 

for a temporary residence permit, and 95,10 EUR for a permanent residence permit. 

In both cases, they are also required to pay a fee for a residence permit card, which 

amounts to 15,47 EUR.

In conclusion, Slovenia has largely unified family immigration rules (entry and right of 

residence) for TCN family members of EEA nationals and static citizens. This approach 

is based on ‘assimilation.’ In fact, they are regulated in the same chapter of the law. 

Differences can only be observed in the length of validity of a temporary residence 

permit and the duration of continuous legal residence, which is a condition for the 

issuance of a permanent residence permit. In both cases, the difference is not based 

on the citizenship of the TCN family member or sponsor, but rather on the status of 

the sponsor regarding his or her residence in Slovenia. If the sponsor is an EEA citizen 
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with a permanent residence permit, the same family immigration rules apply as in 

the case in which the sponsor is a Slovenian citizen. On the other hand, if a sponsor 

is an EEA citizen with a temporary residence permit, slightly different (worse) rules 

concerning the length of validity of the temporary residence permit and the length 

of stay required for issuance of the permanent residence permit apply. The status of 

TCN family members of EEA citizens is completely the same as TCN family members of 

static citizens if the EEA citizen (sponsor) has a permanent residence permit.

5 DISCUSSION AND CONCLUSIVE REMARKS
The study in Section 4 has shown different ways of implementing the CRD provisions 

regarding TCNs. Clearly, Italy and Slovenia have addressed the issue of reverse 

discrimination, whereas Norway currently has a system where the phenomenon 

occurs. From a comparative perspective, it is interesting to notice that the two 

approaches adopted by Italy and Slovenia are quite different, although both address 

the issue.

Slovenia has coordinated the rules applicable to their own citizens with those that 

derive from the EU context. In particular, it has chosen to differentiate in the law 

EEA nationals exercising short- and long-term stay from those who already have 

permanent residence, giving to Slovenian citizens the same benefits given to EEA 

nationals—although, as shown above, the differences are minor. This approach 

is based on ‘assimilation’ of Slovenian citizens to EEA nationals with permanent 

residence. Italy, instead, has adopted provisions that grant TCN family members of 

Italian citizens the same rules applicable to EEA nationals who exercise free movement 

in Italy, when these rules are more favorable. The Italian system today adopts an 

approach based on ‘accumulation’ (Vitrò 2014a: 149) of different legislative spheres, 

clearly inspired by the principle of nondiscrimination of Italian citizens. In that regard, 

it is worth mentioning a general provision in the law that regulates Italy’s participation 

in the formation and implementation of EU legislation and policies (Legge 234/2012). 

According to Art. 53, entitled ‘parity of treatment,’ no provisions of the Italian legal 

system or internal practices that produce discriminatory effects with respect to the 

condition and treatment guaranteed in the Italian system for citizens of the European 

Union can be applied to Italian citizens.

Ultimately, while both Italy and Slovenia have addressed reverse discrimination, it 

is worth mentioning that the results in terms of applicable law are not the same. 

Slovenia chooses to apply EU law to its own citizens. In the Italian case, instead, the 

applicable law might as well be the national one (i.e., the one reserved to TCNs), if 

more favorable. Therefore: ‘assimilation’ contra ‘accumulation.’ Norway, instead, 

has chosen not to assimilate TCN family members of Norwegian citizens to those 

of EEA nationals. The approach adopted by the Stortinget (the national Norwegian 

parliament) is ‘separation’ of the legislative dimensions: for the former, Chapter 6 

of the Immigration Act, which regulates immigration for TCNs, applies; for the latter, 

instead, the applicable provisions are those in Chapter 13 of the Act, which specifically 

transposes the CRD. This does not necessarily mean that reverse discrimination always 

occurs. A good example is the time needed to be granted permanent residence: five 

years for EEA nationals; three for TCNs (although, considering formalities and costs, it 

is debatable which one is more favorable).
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The phenomenon of reverse discrimination assumes a different tone when read 

through the lens of the categorization offered in this article. When different 

approaches lead to different solutions in terms of applicable law, the important 

question is not anymore whether national rules are aligned to EU law; but how the 

legislator defines the scope of rights granted to their own citizens. In fact, both the 

Italian and Norwegian examples show that the best solution could potentially be 

provided by national immigration rules.

This perspective may be useful when studying other systems because it gives insight 

on how the national legislator exacerbates or attenuates potential discrimination, 

affecting the scope of rights that static nationals and their family members enjoy. 

Focusing on the Nordic countries, whereas Denmark has strict national rules that 

require several conditions so that Danish nationals can exercise family reunification 

rights with TCNs (Balnaves 2021), Swedish and Finnish legislation does not impose 

dramatic differences between national and EEA sponsors, but still in Finland, national 

rules are slightly stricter for static nationals. Considering other EU countries where 

reverse discrimination occurs, some systems create significant differences between 

static citizens and EEA nationals (Netherlands, Ireland, etc.), whereas in others 

(Belgium, France, Germany, etc.), those differences are less dramatic (see Guild 2019: 

370–372). Further research may compare these cases, focusing on how national 

legislation exacerbates or attenuates those differences.

The Norwegian case is exemplificative in this regard. Especially in that system, it 

makes sense that EU free-movement rules apply only for mobile citizens (as a 

result to Norway’s participation in the internal market), whereas other types of 

migration (included family reunification with static citizens) remain entirely regulated 

by national law, as Norway is not part of the EU. Transposition of EU secondary 

legislation (that follows incorporation into the EEA agreement) is in fact subject to 

the principle of ‘EEA relevance,’ that is, being useful for establishing and securing the 

internal market. Certainly, free-movement rules provided by secondary legislation are 

central in that regard. But what about Treaty provisions, such as the one establishing 

Union-citizenship rights, and connected principles (such as direct effect)? Especially 

in the Norwegian system, where the protection deriving from the EU is limited, the 

intervention of the national legislator acquires significant relevance. Understanding 

how this intervention occurs was one of the aims of this study.

In conclusion, although the intervention of the Court of Justice and the evolution of 

the EU legal framework have been extremely beneficial in the protection of rights; 

the national legislators still play a significant role as they have both the legislative 

competence and the responsibility to protect the interests of their own citizens (and 

their family members). By categorizing three different approaches, this article has 

attempted to highlight that different methods might lead to different outcomes in 

terms of applicable law.
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