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Protection clauses in constitutions

Marianne Takle

Introduction

Today’s generations have the capacity to affect the future ecosystem more than
ever before. This means current generations have a major influence on the welfare
of future generations. Therefore, obligations to safeguard the natural environment
for future generations have been included as protection clauses in national consti-
tutions (Tremmel, 2006; UN Secretary-General, 2013). As national constitutions
are meant to endure for many generations, they are the most important intergen-
erational contracts in modern welfare states (Gosseries, 2008).

By including the protection of future generations’ access to a healthy natural
environment in constitutions, the current generations have committed themselves
to taking future people into account in contemporary welfare state considerations.
This commitment might challenge the welfare state particularly in two ways. First,
the inclusion of future generations implies welfare states cannot only be under-
stood in economic and social terms but must also include environmental concerns
(Schoyen & Hvinden, 2017). Second, the concern for future people’s welfare
might be at the expense of people living today, leading to tensions between cur-
rent and future generations.

To understand the consequences of these challenges to the modern welfare
state, this chapter develops a fine-mesh concept of solidarity with future genera-
tions. More specifically, it elaborates theoretically, and examines empirically, the
question: What kind of concrete binding commitments to collective actions — on
the part of present-day state institutions — would solidarity with future generations
require?

The word “generation” can have at least two different meanings: generations as
age groups and generations as ensembles of all people living together at a given
point in time. Accordingly, we can distinguish between two types of relations
between generations. One is “relations between young, middle aged and old peo-
ple alive today”, i.e. overlapping generations, and the other is relations between
the current generations, i.e. all people alive today and future unborn generations
(Tremmel, 2009, 2019). Constitutions are intergenerational contracts in terms of
both types of relations as future generations include children as well as the unborn.
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The concern for future generations has mainly been discussed in scholarly lit-
erature in the fields of economics, law, and philosophy. Scholars have developed
general principles of justice between generations, also termed “intergenerational
justice”. These principles are based on contractual approaches, understandings
of stewardship, common heritage of mankind, human rights approaches, and/or
theories of needs and capabilities (Lawrence, 2014; Page, 2006; Rawls, 1971;
Sen, 2013; Taylor, 2017; Tremmel, 2009). In general, this literature captures the
complexities and tensions underlying concerns for future generations, and it pro-
vides abstract principles of justice between generations that both extend globally
and include future generations. However, general principles of intergenerational
justice are not efficient as analytical tools to examine what kind of binding com-
mitments to collective actions solidarity with future generations require. This
chapter aims to contribute to filling this gap by combining scholarly literature on
future generations with that of solidarity.

Solidarity has commonly included mutual obligations and entitlements within
some kind of community such as religious or political groups, classes, local
places, and nations (Elias, 1989; Stjerng, 2005, 2015). National welfare states
have boundaries, and the distinction between insiders and outsiders is important
to maintain internal solidarity (Banting & Kymlicka, 2017, p. 6). While national
solidarity is still essential, we increasingly observe calls for solidarity that are
transnational and cosmopolitan (Grimmel & Giang, 2017; Habermas, 2015).
Appeals for cosmopolitan solidarity are based on a growing awareness that com-
plex policy challenges as environmental degradation can only be solved by cross-
ing national boundaries.

However, solidarity with future generations differs in many respects from soli-
darity with contemporaries. We can neither expect anything from people who
have not yet been born nor know what their preferences will be. The concept
of solidarity with future generations developed in this chapter will be useful to
understand the consequences of these uncertainties for the current welfare state.

Empirically, the chapter evaluates the relevance of this concept by examining
Norway as an example of how around 30 countries have included ecological pro-
tection clauses for future generations in their constitution (Tremmel, 2006, 2019).
Article 112 in the Norwegian Constitution states the current and future genera-
tions have the right to a healthy environment. Greenpeace Norden and the organi-
sation Nature and Youth (Natur og Ungdom) have taken legal actions against
the Norwegian Government for violating Article 112. This is one example of
1587 climate lawsuits (not necessarily referring to future generations) registered
in the world between 1986 and 2020 (Setzer & Byrnes, 2020). The central issue is
the Norwegian Government’s decision from 10 June 2016 on awarding licences
for searching for petroleum in the Barents Sea. Due to climate change and the
vulnerability of areas in the High North, environmental organisations argue the
country should not search for more petroleum in these areas and should also phase
out petroleum production. The environmental organisations have not succeeded.
The Supreme Court concluded in December 2020 that these decisions must be
made by politicians and not in the courtroom. Most of the judges voted in favour
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of the Norwegian state. Four judges argued the decision on awarding licences was
invalid due to procedural errors, and they believed further processing of the case
in relation to future global emissions of greenhouse gases was necessary.

In this Norwegian case, the challenges to the welfare state come to the fore.
The country’s most important industry, petroleum activities, is set against one of
the most important environmental challenges the world is facing: climate change.
The Norwegian case also represents an interesting paradox — the country takes
leadership in addressing the global climate emergency but is simultaneously one
of the world’s largest exporters of oil and natural gas (Takle, 2020; UN General
Assembly, 2020, p. 8). The combined value of oil and gas represents almost half
of the total value of national exports. This production and the infrastructure sup-
porting it are of considerable importance to the welfare state.

Within the context of a welfare state completely dependent on income from its
large petroleum industry, the Norwegian climate lawsuit throws light on how long-
term concern for protecting the environment — also for those who come after us —
is weighed against the challenges it poses to today’s welfare state. Accordingly,
the Norwegian case is used to analyse the ideas expressed by experts, politicians,
and judges, and which political and normative assessments they make regarding
solidarity with future generations. The analysis is based on the main documents
in the climate lawsuit.

The following section discusses how solidarity and constitution are inter-
twined. The third section suggests a novel concept of solidarity with future gen-
erations, which is applied to the Norwegian case in the fourth section. The final
section summarises and concludes.

Solidarity and constitutions

While solidarity is a key concept in European political thinking, there is no sin-
gle definition of the concept (Lynch, Kalaitzake, & Crean, 2018; Takle, 2018).
One way of defining solidarity is by delineating the concept from other related
concepts, and in this respect, Jiirgen Habermas’ (2015, pp. 3-28) approach is use-
ful. Habermas distinguishes solidarity from justice. His argument is that moral
and legal norms are perceived as “just” when they regulate practices that are
in the equal interest of all affected. While moral commands should be obeyed
out of respect for the underlying norm itself, a citizen’s obedience to the law
is conditioned by the sanctioning power of the state ensuring general compli-
ance. In contrast, Habermas (Habermas, 2015, p. 23) states solidarity depends on
the expectations of reciprocal favours, and the confidence in this reciprocity over
time. In this respect, he argues solidarity is more related to what he calls ethical
obligations, i.e. Sittlichkeit. However, Habermas (2015) also delineates solidarity
from such ethical obligations the way these are rooted in pre-political communi-
ties. Solidarity presupposes political contexts of life that are legally organised.
According to Habermas (2015, p. 24), solidarity is a political concept based on
confidence in a form of reciprocity guaranteed by legally organised relations. He
has labelled this constitutional patriotism, which combines patriotic attachments
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with the specific way these are codified in specific constitutions. Members of a
political community are co-authors of the laws and the political order is an expres-
sion of their collective will. The praxis of citizens who exercise their civil rights
forms a legally constructed solidarity (Habermas, 2001, p. 76).

This way of defining solidarity implies that solidarity is distinguished from
those ethnic-cultural connotations that have accompanied the expression of
national political communities in modern Europe and have been emphasised in
the literature on nationalism. By applying such a political-legal understanding of
solidarity, it is fruitful to build on how Ulrich Preuss (1999, p. 283) explains why
solidarity has become a principle of social ordering in the modern state. In com-
mon with Habermas, he argues that solidarity is a modern concept not based on
pre-political communities. Preuss (1999) contends the concept of solidarity unites
two seemingly contradictory elements. On the one hand, it includes duties of care
nurtured in Gemeinschaft-like types of communities. On the other hand, these
duties are directed towards aliens and implemented in Gesellschaft-like types of
communities. Solidarity can thus be understood as institutionalised reciprocity,
which combines feelings of sympathy with modern institutions.

This paradoxical combination is enshrined in the institutions of contemporary
welfare states. Rights and duties within a national solidaristic community are
mediated through state institutions and are inherently linked to the basic principles
of constitutionalism (Preuss, 1999, p. 284). The most important is the principle of
legal rights and the connected concept of an independent judiciary, the separation
of powers, and the principle of equality before the law. These principles are based
on the idea that all forms of governmental power, also a majority in parliament,
are subject to important substantive limitations.

While the idea of constitutionalism expresses limitations on democratic deci-
sions, these limitations are enshrined in the constitution. The constitution places
restrictions on the powers of the legislative to preserve the fundamental freedoms
of individuals. Constitutions are meant to place certain questions beyond the
reach of a simple majority. Most written constitutions are difficult to change as
they often require legislative supermajorities, concurrent majorities of different
legislative houses, and/or legislative majorities in two consecutive parliaments.
Constitutions are thereby self-imposed political and legal bindings for current and
future generations (Gosseries, 2008; Héberle, 2006). Such bindings are decisive
for solidarity as a guarantee for confidence in a form of reciprocity over time.

More specifically, protection clauses in national constitutions intend to set
limits for democratic decisions to secure the wellbeing of future generations.
Jorg Tremmel (2006) distinguishes between three types of protection clauses:
(a) general clauses, which refer to general considerations of future conditions of
prosperity, but not specifically to future generations, (b) financial clauses, which
mean that one should not transfer the debt to future generations, and (c) ecologi-
cal clauses, which point directly to the need to ensure ecological conditions for
those who come after us. According to Tremmel (2006), around 30 countries have
included ecological protection clauses for future generations in their constitutions.
A report by the UN Secretary-General (2013) also emphasised the importance of
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such clauses for future generations and highlights six examples: Bolivia, Ecuador,
Germany, Kenya, Norway, and South Africa. A study from Dirth (2018) shows
that 120 countries have clauses referring to the environment and sustainability,
and 37 of them explicitly point to future generations.

Solidarity with future generations

The point of departure for the development of a concept of solidarity with future
generations is the concept of solidarity as outlined above. Particular attention is
paid to the relationship between political and legal aspects in modern welfare
states. To elaborate further on the main question raised in the introduction, this
chapter distinguishes between four dimensions of solidarity developed from how
solidarity has been used historically in European thinking (Stjerng, 2005): What
is the foundation of solidarity? How is the objective of solidarity defined? How
can the boundaries of a community be defined? What are the requirements for the
degree of collective orientation? By dividing the concept of solidarity into these
four dimensions, we can analyse how each dimension separately differs from soli-
darity with contemporaries.

The foundation of solidarity

The foundation of solidarity can be common interests or sameness (Stjerng,
2005). For these commonalities to lead to national solidarity, there must be some
confidence in a form of reciprocity over time (Habermas, 2015). A concept of
solidarity with future generations differs from solidarity with contemporaries as
the foundation implies expectations of reciprocity with people who have not yet
been born. In this regard it is useful to build further on how political philosophy
scholars have developed ideas of intergenerational justice for future generations
(Connelly, Smith, Benson, & Saunders, 2012); Tremmel (2009). Three principles
are frequently used: “justice as impartiality” based on Rawls’ (1971, pp. 284-310)
original position theory, “justice as equality”, and “justice as reciprocity”. All
principles are for various reasons problematic to apply to intergenerational rela-
tions (Tremmel, 2009).

Nevertheless, regarding the foundation of solidarity, it is useful to elaborate
further on “justice as reciprocity”. Reciprocity could be interpreted as justice as a
mutual advantage, and those who cannot return anything are not taken into con-
sideration. Justice as reciprocity fails to provide adequate justifications for our
obligations towards future generations, as we cannot expect anything from people
who are not yet born. This should not be confused with compassion or generosity
as these are asymmetrical relations and belong to the realm of moral behaviour
(Habermas, 2015; Stjerng, 2005).

One solution could be to emphasise “indirect reciprocity”, in which each
generation receives from its predecessors and contributes to later generations
(Lawrence, 2014; Page, 2006). This is also a kind of stewardship (Connelly
et al., 2012). Consequently, appeals to solidarity with future generations make
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it worthwhile to accentuate indirect reciprocity as a central tenet of the concept.
Accordingly, a concept of solidarity with future generations requires that current
generations both open for an identification with future people and impose legally
binding obligations on themselves. By giving future generations legal rights, they
thereby gain access to a political community in a modern welfare state based on
long-term expectations.

The objective of solidarity

The objective of solidarity can be to unite interests, unite people, or surmount
conflicts (Stjerng, 2005). Accordingly, the national concept is based on the objec-
tive to unite all individuals belonging to a nation in a good society, and the gen-
eral ideal is that all individuals should be equal within the nation (Elias, 1989).
Accordingly, solidarity with future generations would be to create a good society
for people living today and those who come after us. This would require future
people to be included as a part of contemporary understandings of political com-
munity and be represented in democratic welfare state decisions.

In this regard, political science literature on future generations contributes with
crucial analyses of how the interests of future generations often fall short, when
the interests of current and future generations are balanced (Caney, 2018; Jones,
O’Brien, & Ryan, 2018). This question is often discussed as a problem of “pre-
sentism”, i.e. short-term thinking in both the mindset and structure of democratic
systems (Tremmel, 2019). One suggestion on how current generations could pro-
ceed to take future welfare into account in contemporary policies is by proxy
representations by, e.g. giving extra votes to persons representing future genera-
tions (Kates, 2015). This could bring out the long-term implications of actions
and present alternatives which are important for the welfare of future generations.
This could also bring in the time horizon to the resolutions of issues tradition-
ally confined to the here and now. Future generations could thereby be given a
voice in democratic decisions. Yet, the inclusion of protection clauses in national
constitutions is the most important intergenerational contract in modern society
(Gosseries, 2008). This would not only allow for long-term considerations which
go above and beyond short-term decisions, but it would also include the legal
bindings of solidarity.

The boundaries of solidarity

The boundaries of solidarity can be drawn in relation to the nation, the continents,
or the whole world (Stjerng, 2005). The concept of solidarity with future genera-
tions differs from solidarity with contemporaries because the boundaries are not
only drawn in relation to territorial space and administrative units, but also require
an extension into time. We constantly develop our relationships between past,
present, and future and combine them with territorial spaces and administrative
units (Elias, 1987; Koselleck, 1989). Within the framework of the nation-state, the
past is crucial. National solidarity is based on a sense of timeless continuity with
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past generations, which is transmitted to future generations who are understood as
future citizens of the nation-state (Elias, 1989).

While national welfare states are based on bounded solidarity, such exclusive
boundaries are more problematic in relation to solidarity with future generations.
One reason is the increasing knowledge about how actions in one part of the world
directly affect the lives of people in other parts. This implies that the ability of the
state to function as an adequate shelter for its citizens is reduced, and principled
reflections on justice are not only confined to domestic political settings but also
require a global approach (Sjursen, 2020, p. 125).

A global concept of solidarity emphasises how contemporary challenges cross
national borders and require global solutions. The contemporary solution is that
international solidarity is based on mutual rights and duties sovereign states owe
each other according to the rules of international law. This is based on the state
system and individuals are subject to the states. Can we conceive of a cosmo-
politan solidarity for future generations grounded in the universalism of human
rights? This would imply that states have the same responsibility for the welfare
of all future people and not exclusively their own future citizens, and thereby
erode the national boundaries of solidarity. Although national boundaries are
important, there are signs of mutual responsibility for future generations, which
clearly point to solidarity at the global level (Taylor, 2017).

In emphasising solidarity with future generations, one would accentuate the
future, rather than the past and historical traditions, to define the boundaries of
solidarity. This concept is forward-looking. It emphasises that today’s actions
have an important future dimension as people who will be born in the future will
have become increasingly dependent on current decisions due to ecological lim-
its (Kverndokk, 2020). The cosmopolitan way of connecting past, present, and
future would be equipped to approach the concern for future generations, but its
foundation is weak as it lacks the constitutionally defined national welfare state
boundaries that determine with whom one should act in solidarity.

The collective orientation of solidarity

Solidarity can be identified in relation to the strength of the collective orienta-
tion. Stjerng (2005) defines this as a question of the extent to which solidarity
implies that the actors (e.g. individuals, states, or non-state actors) should relin-
quish autonomy and freedom in order to achieve collective interests or values.
Moreover, he distinguishes between strong and weak collective orientation
(Stjerng, 2005). The national concept has a strong collective orientation based on
national community, democratic polity, and redistribution based on conditional
reciprocity institutionalised through the welfare state (Banting & Kymlicka,
2017). In contrast, the concept of solidarity with future generations has a weak
collective orientation because it is based on the recognition of future generations’
welfare, and the uncertainty is high.

Although we have limited knowledge of future generations’ preferences
and technological abilities, we know what they will need in some basic terms.
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Sustainable development was defined by the UN World Commission on
Environment and Development (WCED, 1987, p. 41) as: “development that
meets the need of the present without compromising the ability of future genera-
tions to meet their own needs”. While the Commission defined this as an interac-
tion between environmental, economic, and social dimensions of sustainability,
these dimensions have often been applied separately. Welfare state sustainability
is often seen as problems of economic and social sustainability, while debates
about climate change are defined in terms of environmental sustainability (Biichs
& Koch, 2017). The inclusion of the concern for future generations in welfare
state consideration requires an integrated analysis in which avoidance of envi-
ronmental harm is seen as essential for the welfare state (Schoyen & Hvinden,
2017).

Amartya Sen (2013, pp. 6-20) criticises this emphasis on the needs to achieve
sustainable development. Rather than emphasising the ability of each generation
to meet its respective needs, he proposes each generation should be given the free-
dom and possibility to evaluate and identify its own wants. Sen (2013) focuses on
human capability and his central concern is that we see human beings as agents
who can think and act. In contrast, lan Gough’s (2017) essential premise is that
all individuals around the world have certain basic common needs. He argues that
needs should be given priority over preferences as needs imply ethical obliga-
tions on individuals and claims of justice on social institutions (Gough, 2017).
Accordingly, a concept of solidarity with future generations would require a col-
lective orientation that is legally organised, in which current generations relin-
quish autonomy and freedom to safeguard sustainable development for future
generations in terms of needs and/or capabilities.

The Norwegian tensions over implications for the welfare state

The Norwegian Constitution of 1814 is one of the world’s oldest constitutions
which is still in force. An amendment to the Constitution requires a two-thirds
majority in the Storting (Norwegian Parliament) and changes can only be adopted
after a new election. Many of the provisions of the Norwegian Constitution are
relatively short and aim to specify general rules (Fauchald & Smith, 2019). This
also applies to the environmental protection clause, Article 112 of the Norwegian
Constitution:

Every person has the right to an environment that is conducive to health and
to a natural environment whose productivity and diversity are maintained.
Natural resources shall be managed on the basis of comprehensive long-
term considerations which will safeguard this right for future generations
as well.

In order to safeguard their right in accordance with the foregoing paragraph,
citizens are entitled to information on the state of the natural environment and
on the effects of any encroachment on nature that is planned or carried out.
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The authorities of the state shall take measures for the implementation of
these principles.
(Stortinget, 2018)

Greenpeace Norden Association and Nature and Youth Norway have taken legal
actions against the Norwegian Government represented in court by the Office of
the Attorney General for violating the Constitution’s Article 112. The issue is
awarding of licences for searching for petroleum in the Barents Sea. The envi-
ronmental organisations succeeded neither in the first trial in the Oslo District
Court in November 2018 nor in the second trial in Borgarting Appeal Court in
November 2020. Also, the Supreme Court concluded in December 2020 that such
decisions must be made by politicians at Stortinget.

The Norwegian “climate lawsuit” highlights tensions and solidarity between
the welfare of current and future generations. The following analysis of the lawsuit
includes the main documents from the environmental organisations (Greenpeace
Norden Association, 2016, 2018, 2019, 2020), and from the Government rep-
resentation in court by the Office of the Attorney General of Norway (Attorney
General of Norway, 2016, 2018). Moreover, it includes the judgements made by
the District Court (2018), the Appeal Court (2020), and the Supreme Court (2020).
The analysis is an idea analysis (Bratberg, 2017). The focus is on future genera-
tions and the analysis does not include assessments of all aspects of the lawsuits
and court decisions. The main tensions and solidarity between generations are
analysed by means of the four dimensions of solidarity with future generations.

The foundation of solidarity

Today’s generations have to impose some kind of binding obligations on them-
selves in order to act in solidarity with future generations. In Norway, this is
achieved with Article 112 in the Constitution. However, a contested issue is how
binding this protection clause is; should it be interpreted as a rights provision?

Environmental organisations perceive the article as a rights provision. In terms
of rights, they also argue the decision on awarding production licences is con-
trary to the European Convention on Human Rights. In contrast, the Government
argues this article does not provide substantive rights for individuals, which can
be reviewed before the courts. Both the District Court and the Appeal Court
concluded that Article 112 grants rights that can be reviewed before the courts.
According to the Appeal Court, neither the wording in the article, its placement
in the chapter on human rights since 2014, nor the preparatory work provides any
clear answer, but altogether they point in the direction of providing a substantive
right.

Within the discussion of the protection clause as a rights provision or not,
a question is raised whether the courts are suitable to make decisions in mat-
ters affecting the environment. Such issues often involve political considerations
and priorities. Therefore, the Government argues that decisions on awarding
production licences involve political decisions that should be made by elected
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representatives in the Storting and not by the courts. This means the protection
clause has weak bindings on current generations.

In contrast, the Appeal Court argues that courts must be able to set a limit,
also for a political majority, when it comes to protecting constitutionally estab-
lished values. It argues that the environment is fundamental in the broadest
sense to human living conditions. Moreover, the Appeal Court points out Article
112 provides that natural resources shall be disposed of in a manner “which will
safeguard this right for future generations as well” and continues:

The fact that the right is to be safeguarded across generations has an aspect
of the concern for democracy, in that future generations cannot influence
today’s political processes.

(Appeal Court, 2020, p. 18)

These ideas of setting a limit for democratic decisions in the Storting are in line
with how the foundation of solidarity with future generations builds on indirect
reciprocity, i.e. each generation receives from its predecessors and contributes to
later generations as a form of stewardship. The inclusion of the protection clause,
Article 112, in the human rights chapter of the Constitution would thereby impose
constitutionally binding obligations on current generations to act in solidarity
with future generations.

However, the Supreme Court concludes the wording in the article reflects an
intermediate solution between a substantive right and a declaration of principle.
This means individuals or groups can take a case to court on the basis of Article
112 in cases when the Storting has not taken a position on an environmental prob-
lem. In this lawsuit, the Supreme Court argues that there is no evidence in the
legal sources that the courts should exercise control over decisions made by the
Storting. The Supreme Court refers to the balance between the rule of law and
democracy and concludes that environmental issues include broad assessments,
and such decisions should be made by elected bodies and not by the courts.

The objective of solidarity

Protection clauses in constitutions are means to guarantee that future generations
are included as a part of contemporary understandings of what it means to create
a good society (Gosseries, 2008; Preuss, 1999). In this regard, the Norwegian trial
reveals different ideas of which binding commitments to collective actions the
protection clause implies. This can be found in the discussion of how to determine
the substance of the rights under Article 112. There are various ideas of where to
define the threshold for when the courts should review a decision made by the
Storting. The threshold is measured in terms of the seriousness of the environ-
mental damage.

According to environmental organisations the threshold should be low for when
the courts are to set limits for democratic decisions, and it is already exceeded.
They argue that an overall assessment of environmental harm must include risks
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involved in an environmentally valuable area connected to the polar front and the
ice edge, and the emission of greenhouse gases in connection with production and
combustion. They refer to the established knowledge of how serious the climate
crisis already is, and future generations’ access to a healthy environment is deci-
sive for defining a low threshold.

The Government’s argument is that Article 112 should not be interpreted as
granting rights, but if it should, the Government questions whether the protection
clause contains a threshold at all. Moreover, it argues politically that the protec-
tion clause is neither suited to, nor intended for, any regulation of greenhouse
gas emissions and it cannot be understood to set limits for Norwegian petroleum
export. According to the Government, there will not be any net increase in green-
house gas emissions, as such emissions are included in the EU’s emissions trading
system. Moreover, it contends the emissions are uncertain and will be marginal
from a global perspective.

Both the District Court and the Appeal Court argue the threshold must be high
for when the courts are to review decisions made by elected bodies, and in this
case, they conclude the threshold has not been exceeded. However, the Appeal
Court discusses the challenge to decide in which situations the court should
review a decision made in parliament. The court claims to give the Storting broad
margin for discretion. The Appeal Court will not determine a specific limit for
how serious the environmental damage must be before the court is to set limits
for decisions made in the Storting. It sees grounds to be restrained by reviewing
decisions that have been the subject of political processes in the Government or
Stortinget, as is the case here.

As a response to the Appeal Court, the environmental organisations contend
the Storting’s discretion is strictly limited due to both legal and factual circum-
stances, and the concern for future generations is crucial:

Because future generations lack the opportunity to safeguard their own need
for a liveable environment, Article 112 of the Norwegian Constitution pro-
tects precisely these “future generations”. This is essential when determining
the discretion, which must be narrowed if the concern for “future generations”
requires it. The Court of Appeal does not discuss the concern for “future gen-
erations” when determining the discretion.

(Greenpeace Norden Association, 2020, p. 6)

The objective to create a good society which includes future people is crucial
for environmental organisations, and they thus argue in terms of solidarity with
future generations. However, the Supreme Court concludes the threshold must
be high when the court is to set limits for democratic decisions. According to the
Supreme Court, the article is a safety valve for cases where the Storting has nei-
ther considered environmental problems nor implemented measures. This means
the protection clause does not imply concrete, binding commitments for the cur-
rent generation to create a good society in solidarity with future people.
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The boundaries of solidarity

The boundaries of the concept of solidarity with future generations require an
extension of time. As one would accentuate the future solutions to global prob-
lems, a cosmopolitan concept of solidarity would be better equipped than national
solidarity to approach the global ecological commons (Takle, 2018). However, it
lacks the constitutionally defined boundaries of welfare states. The climate lawsuit
reveals contestations over whether, on the basis of Article 112, one should only
make an assessment of the environmental damage associated with the production
of oil and gas in Norway. Or, if the assessments should also include greenhouse
gas emissions associated with combustion outside Norway.

According to environmental organisations, an overall assessment is required
which includes the future risk of traditional environmental damage in the Barents
Sea, and greenhouse gas emissions associated with both the production in Norway
and combustion outside Norway. One central argument is that in a situation of
catastrophic global warming, Norway has a global responsibility that must be
assessed on the basis that the country is a major oil exporter.

In contrast, the Government draws national boundaries and argues that emis-
sions from the combustion of Norwegian petroleum, which takes place outside
Norwegian jurisdiction, are not covered by Article 112. The Government states
the Constitution does not provide global rights, and it has a limited scope of
application and jurisdiction, both in terms of persons and territory. It refers to the
fact that bot h international and national climate policies are based on each state
being responsible for its national emissions, and Norway has committed itself
to reducing its own emissions through international agreements. According to
the Government, it is therefore only relevant to assess the consequences for the
climate in Norway.

The District Court concludes in line with the Government, while the Appeal
Court argues emissions from the combustion of fossil fuels after export should
also be included. However, the arguments are vague:

This involves, in the same way as the principle regarding solidarity across
generations, a moral principle that can have major significance in the work on
reducing climate changes. However, in contrast to the principle on solidarity
with future generations, the principle has not been expressed in the wording
of Article 112, nor have any clear references been made to the principle in
the preparatory works. The key will therefore have to be the effects arising
in Norway.

(Appeal Court, 2020, p. 22)

The Appeal Court concludes that global environmental harm must be taken into
account in line with environmental organisations’ cosmopolitan ideas for future
generations, but its main concern corresponds with the Government’s drawing
of national boundaries. Moreover, the Supreme Court concludes in line with the
Government’s argument that Norwegian climate policy is based on the division of
responsibility between states which comply with international agreements. While
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this is the decision so far, the climate lawsuit reveals how global environmental
challenges to the welfare state lead to contestations over national boundaries and
cosmopolitan ideas for future generations.

Collective orientation of solidarity

The concept of solidarity with future generations has a weak collective orienta-
tion, mainly because it is based on uncertainty about future generations’ needs and
wants. While Article 112 states that natural resources are managed on the basis
of comprehensive long-term considerations for future generations, there is a ten-
sion about to what extent and how today’s generations must relinquish autonomy
and freedom to achieve this. There are various understandings of which efforts
are necessary to achieve sustainable development, and how to achieve a healthy
environment for future people.

Environmental organisations focus on environmental sustainability, and eco-
nomic and social sustainability are subordinated to this. They emphasise global
warming will have catastrophic future consequences if drastic measures are not
taken. Moreover, these organisations argue the decision to search for petroleum
will have a serious environmental impact, which cannot be justified on the basis of
economic considerations. Their central concern is that there is no room for more
fossil fuel resources if future generations should have access to a healthy environ-
ment to be able to enhance their capabilities.

The Government’s point of departure is, as we have seen, that these questions
are not suitable for decisions made by the courts. It asserts that the majority in the
Storting has upheld the decision to search for petroleum in the Barents Sea, also
after considering all themes discussed by the environmental organisations. In line
with the decisions made by the Storting, the Government defines welfare in terms
of a combination of environmental, economic, and social sustainability.

At the same time, the majority emphasises the importance of a continuous
focus on the environment and safety to ensure good and sustainable resource
management. Cancelling the allocation of new blocks in the 23rd licensing
round is therefore considered not to be in line with the Storting’s objectives
for Norwegian petroleum policy.

(Attorney General of Norway, 2016, p. 27)

The concept of solidarity with future generations requires a collective orientation
that is legally organised, in which current generations relinquish autonomy and
freedom to achieve sustainable development. However, none of the main docu-
ments from the Government, which form the basis for this analysis, has references
to the concern for future generations. This lack of discussion about future genera-
tions’ needs for a healthy environment indicates that environmental sustainability
has a lower priority than economic and social welfare state sustainability. This
could also be understood as a tension between the concern for current and future
generations.
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This tension is also evident in the Supreme Court’s argument that the envi-
ronmental organisations’ position would imply that central parts of Norwegian
petroleum policy, including extraction and export, were put to the test. Moreover,
it argues that these views will affect later licensing rounds and thereby involve
a controlled phasing out of Norwegian petroleum activities. According to the
Supreme Court, this is outside the scope of what it could rule on. This means it
is up to the elected politicians in the Storting to decide what today’s generations
should do with petroleum production, and thereby ensure how future generations
have their needs and capabilities covered (Takle, 2020).

Conclusion — tensions over solidarity with future generations?

This chapter develops a theoretical concept of solidarity with future generations
and evaluates its empirical relevance by applying it to Norway. The theoretical
concept consists of four dimensions of solidarity with future generations: founda-
tion, objective, boundaries, and collective orientation. The main question raised is
what kind of concrete binding commitments to collective actions — on the part of
present-day state institutions — solidarity with future generations would require.

The inclusion of Article 112 in the Norwegian Constitution is an excellent
example of a global issue as it reveals conflicting ideas about whether to impose
political and legal bindings on current generations and thereby act in solidarity
with future generations. Moreover, the Norwegian climate lawsuit reveals the ten-
sions these binding might lead to.

Firstly, one central tension is over whether to perceive this as a rights provi-
sion. The Supreme Court’s final conclusion is that the article is an intermediate
solution between a substantive right and a declaration of principle. This means
individuals or groups can take a case to the court on the basis of Article 112 only
in cases when the Storting has not taken a position on an environmental problem.
Accordingly, the foundation of solidarity with future generations is only weakly
fulfilled as strong fulfilment requires current generations to identify with future
people and impose legally binding obligations on themselves by giving future
generations constitutional rights.

Secondly, in the climate lawsuit, there are different ideas about where to define
the threshold, in terms of environmental harm, for when future generations’ wel-
fare is guaranteed by the protection clause. The Supreme Court concludes the
threshold must be high when the court is to set limits for democratic decisions. It
calls the article a “safety valve” for circumstances where the Storting has neither
considered environmental problems nor implemented measures. This means the
protection clause will only involve binding commitments for current generations
if legislative bodies have not considered the environmental harm. The objective of
solidarity with future generations can thereby hardly be achieved as this implies
future people are included as a part of contemporary understandings of what it
means to create a good society.

Thirdly, the climate lawsuit reveals how global environmental challenges
might lead to tensions over national boundaries and cosmopolitan ideas for future
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generations. There are contestations over whether one should only assess the envi-
ronmental damage in Norway or if the assessments should also include greenhouse
gas emissions associated with combustion outside the country. The Supreme Court
draws national boundaries. It argues the Constitution does not provide global
rights, and Norwegian climate policy is based on the division of responsibility
between states which comply with international agreements. However, by defin-
ing the boundaries of solidarity with future generations, the cosmopolitan human
rights ideas would be better equipped to approach the concern for future genera-
tions than national boundaries emphasised by the Supreme Court. However, cos-
mopolitanism lacks the constitutionally defined national welfare state boundaries,
which are also defining contemporary international relations.

Finally, the climate lawsuit reveals tensions over the importance of a controlled
phasing out of Norwegian petroleum activities for the sake of future generations’
welfare. According to the Supreme Court, this is outside the scope of what it could
rule based on Article 112. This means it is the responsibility of elected politicians
in the Storting to decide what today’s generations should do with petroleum pro-
duction, and so far, there is an agreement about increased production. This implies
priority is given to economic and social welfare state sustainability. One might
question whether this would be in line with a concept of solidarity with future
generations. This would require a collective orientation that is legally organised,
in which current generations relinquish autonomy and freedom to safeguard sus-
tainable development for future generations.

By applying the theoretical concept of solidarity with future generations, we
can conclude protection clauses in constitutions might have weak binding com-
mitments to collective actions on the part of present-day state institutions. It is,
however, important to note that the climate lawsuit studied in this chapter involves
much more than just the case itself. We may assume that in most cases such cli-
mate lawsuits not only create public discussions but also show the ideas that form
the basis for the various actors’ arguments about how to create a political system
that is designed to safeguard the welfare of current and future generations. This
reveals tensions over whether to include future generations in the contemporary
welfare state considerations. These are tensions over solidarity with future gen-
erations, which we will probably see more of — due to our capacity to affect the
future ecosystem.
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