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Addiction, Voluntary Choice, and Informed Consent: A Reply

to Uusitalo and Broers

Introduction

Can heroin addicts voluntarily consent to take part in research which involves giving them
a choice of free heroin — assuming, of course, they are neither intoxicated nor suffering
from withdrawal symptoms at the time of consent? The question arises in connection with
research on the effectiveness of heroin prescription as a treatment alternative. In the
bioethics literature the answer has standardly been assumed to depend on whether or not
heroin addicts’ possess the capacity to resist their desire for heroin. Since there appear to
be empirical reasons to think that they possess this capacity, some have concluded that no
special problem attaches to the voluntariness of heroin addicts’ consent.! In an earlier
article in this journal, I questioned this claim on the grounds that circumstances and beliefs
sometimes appear to exert a controlling influence on persons, causing them to feel

pressured into performing certain actions (like enrolling in clinical trials, for example),
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independently of whether or not they have lost their capacity of self-control.2 What if the
question of the voluntariness of heroin addicts’ consent is considered more broadly, based
on their actual circumstances and beliefs rather than hard-to-verify claims about their
capacity of resistance? To investigate this, | suggested using a definition of voluntariness
from Olsaretti (1998).% A person’s choice is voluntary, according to this definition, if she
does not make it because she believes she has no acceptable alternative, that is, if she makes
it either because she believes she has at least two options, both of which are acceptable,
and chooses one of them because, all things considered, she prefers that to the other, or
because she believes she has at least one option that she wants or likes so much that she
chooses it because of that, whether or not she believes she has any acceptable alternative.
Whether a person’s choice is voluntary, then, depends crucially upon her motivation, and
hence upon her beliefs about her options; the relevant condition that undermines
voluntariness would be the absence of an acceptable alternative — where the standard of
acceptability is an objective standard of well-being. Based on this definition, | argued that
there are several good reasons why we cannot simply presume that the heroin addicts in
the target group (which includes addicts who are vulnerable in the terminology of research
ethics) can give voluntary consent to take part in research which involves giving them a
choice of free heroin. That is because their motivation might undermine their sense of

having a meaningful choice other than participation even if they possess the capacity to
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resist their desire for heroin. One reason for thinking that their sense of having a meaningful
choice might be undermined, I argued, could be that the wider social and psychological
circumstances typical of these addicts are such that they could plausibly shape their beliefs,
leading them to think they lack any acceptable alternative to taking part in research.
Uusitalo and Broers are unpersuaded.* They think that my claim “rests on a flawed
conceptualization of heroin addicts' options,” a false assumption “that people always
choose on the basis of their own well-being” and a “too demanding and unrealistic”
conception of voluntariness. In their words, “If we decided to stay with Henden's account,
major adjustments would be required to set clinical research and treatment to an ethically
acceptable level in many situations” (p. 8). I think their arguments derive from a
misunderstanding of the view | expressed in my article. In what follows | hope therefore

to clarify my position.

1. Heroin Addicts’ Options

Uusitalo and Broers think that drug-oriented motivation in vulnerable heroin addicts does
not adversely affect the voluntariness of their capacity to consent to take part in research
into heroin-assisted treatment. Many other considerations than access/no access to heroin
are likely to be relevant to how they perceive their options, they say. For example,
participation might be seen as a step toward accessing proper treatment. | agree with

Uusitalo and Broers that considerations other than access/no access to heroin might affect
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how heroin addicts perceive and weigh their options. Our disagreement concerns the
significance of offering free and legal heroin to vulnerable individuals addicted to heroin.
An important premise of my description of heroin addicts’ options set faced with a decision
to take part in such research is, of course, that heroin addicts have something important in
common: they care intensely about heroin. That is what distinguishes them from people
who are not addicted to the drug. In addition, especially vulnerable heroin addicts might
(perhaps because of multiple treatment failures in the past) be in a situation in which the
idea of achieving abstinence seems unlikely or downright impossible. They may therefore
perceive the prospect of free and legal heroin as a particularly salient feature of their choice
situation — or at least, it would seem implausible to rule this possibility out. Now, there is,
in fact, plenty of evidence of addicts paying selective attention to drugs and drug-associated
stimuli, often leading them to lose sight of their longer-range goals. It has been commonly
observed, for example, that addicts tend to ignore or downplay the costs of taking drugs
while greatly exaggerating the benefits of so doing.> Drug-related attentional bias has been
demonstrated in users of a variety of different drugs, including alcohol, cannabis, cocaine,
heroin and tobacco.® Can it be ruled out that especially vulnerable heroin addicts, who are
given the choice of taking part in heroin trials, might assign disproportionate weight to the

prospect of obtaining free and legal heroin while deliberating their decision? Uusitalo and

® See e.g., G. M. Heyman. 2009. Addiction, a Disorder of Choice. Harvard University
Press.
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Broers seem to believe that it can, but offer nothing in support of their belief. Given the
attentional biasing evidence just mentioned, however, it is extremely plausible that many
heroin addicts are influenced by considerations arising from such a prospect and that they,
as a result, may find it difficult to properly assess their own rational motivations. That, of
course, need not rule out that other considerations also might matter to them (e.g., that
taking part in the study might eventually result in proper treatment). Even if the standard
description of heroin addicts’ options (on which I relied in my article) may not reflect the
full empirical details of their actual deliberation (details which anyway are bound to vary
immensely), the important point is that it plausibly reflects one particularly salient feature
in their perception of the choice situation and it is the potential effect of that feature that

has the greatest bearing on considerations of whether or not their consent is voluntary.

2. The Standard of Well-Being

One of the problems facing my view is, to quote Uusitalo and Broers, that “Heroin addicts
might have a variety of different reasons for using heroin [...] improving well-being is
probably common, but surely not the only reason. In fact, it is dangerous to presume that
people always choose on the basis of their own well-being” (p. 5). They illustrate their
point with an example of a woman who faces a decision between dying of cancer in one
month or participating in research on a new treatment that has unpleasant side-effects but
will postpone her death by a couple of months. About this woman, Uusitalo and Broers
say: “Her decision may depend on how she sees the situation as it affects her well-being;
but it could also depend on an altruistic reason, i.e. whether she wants to help the clinical

research, or on some other issue that for instance concerns her family” (p. 5). Here Uusitalo



and Broers appear to attribute to me a view of “well-being” according to which it is a
special kind reason having to do with promoting one’s own pleasure, satisfaction or
happiness. This is a misunderstanding, so let me say how | used this notion in my article.
There I assumed (along with standard philosophical usage) that “well-being” — how well
life goes for a person — is the name of a prudential value that grounds reasons for actions
and choices. The idea is that the justification of choice must be understood as comparisons
of the alternatives with respect to some prudential value. That is, without some prudential

value there will be no common basis on which the comparison of alternatives can proceed.

2 13 2 13

This value has been given different names (“utility,” “pleasure,” “satisfaction,”
“happiness,” “well-being,” “welfare” etc..) and there are different theories about what it
consists in. What this means is that “well-being” as used in my article, is not a kind of
reason at all, but a standard for the evaluation of options that gives reasons their
justificatory force. That is, things matter to agents in terms of how they affect their well-
being. Now, as I made clear in the article, I rely on Olsaretti’s (1998) account of
voluntariness. This account assumes a hybrid theory of well-being, i.e., a theory that

incorporates both an objective value constraint and a pro-attitude constraint.” Hybrid

7 Different versions of hybrid theories have been defended by D. Parfit. 1984. Reasons and
Persons. New York: Oxford University Press; J. Griffin. 1986. Well-Being: Its Meaning,
Measurement, and Moral Importance. Oxford: Clarendon Press; R. Adams. 1999. Finite
and Infinite Goods. New York: Oxford University Press; S. Darwall. 2002. Welfare and
Rational Care. Princeton: Princeton University Press; S. Olsaretti. Endorsement and
Freedom in Amartya Sen’s Capability Approach. Economics and Philosophy 2005; 21: 89-
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theories are “objectivist” in the sense that things that are part of a person’s well-being are
thought to be irreducible to mental states promoting her feelings of pleasure, satisfaction
or happiness. At the same time, it is assumed that such mental states can also be
components of a person’s well-being. Of course, space does not permit a detailed account
of prudential value, i.e., what this value consists in. And anyway, it is a task for value
theory. Olsaretti (along with e.g., Parfit) seems to treat it simply as a generic or unspecified
sort of objective value but of course, other views are possible, including various forms of
perfectionism.® For present purposes, what should be borne in mind, is that by accepting
an objective standard of well-being (as | say I do in the article), well-being on my view
includes much more than a person’s own feelings of pleasure, satisfaction or happiness.
For example, it can include the well-being of other people whose well-being that person
takes for her own.® How well life goes for a person often depends on the status of other
people’s well-being. It is therefore incorrect to assume, as Uusitalo and Broers do, that the
view of well-being on which | rely in my article rules out that heroin addicts can have
“altruistic reasons for their actions.” More generally, given my view of well-being, it does

not make sense to speak of well-being as a special kind of reason at all.

¢ See e.g., T. Hurka.1993. Perfectionism. Oxford: Clarendon Press. It is certainly possible
to reject the view of well-being | assumed in my article. Perhaps this is Uusitalo and Broers’
position. The problem is that they neither explain why they want to reject it nor suggest
any alternative theory of prudential value.

° For a similar point, see B. Colburn. Debate: The Concept of VVoluntariness. The Journal
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3. The Concept of Voluntariness

According to Uusitalo and Broers, the account of voluntariness | relied on in my article is
“unrealistic” and “too demanding” since “there is a considerable number of cases of
informed consent which would fall outside the scope of voluntariness in medical and
healthcare settings” (p. 8). To support this claim they give two examples. One is the case
of voluntary euthanasia; the other a case of a woman with treatment-resistant aggressive
cancer who faces a choice between dying in one month or participating in a trial for a new
treatment that has unpleasant side-effects but which will postpone her death by a couple of
months. They also give a more direct argument why | am mistaken in claiming that we
should not presume that vulnerable heroin addicts can give voluntary consent. Let me
consider these in turn, starting with the case of voluntary euthanasia.

According to Uusitalo and Broers, voluntary euthanasia would be an oxymoron on
my account since “cases of voluntary euthanasia are hardly cases in which one chooses
euthanasia for the reason that it brings one's well-being to such high a level, by [an]
objective standard, that one chooses it for that reason. Nor do people voluntarily consenting
to euthanasia typically have two acceptable options available in this sense” (p. 7). Uusitalo,
Broers and | can certainly agree that it would be rather implausible to claim that someone
who chooses euthanasia does it because she believes it will significantly improve her well-
being. It seems considerably less implausible, however, to hold that she might choose it
because, all things considered, she prefers it to the alternative. On my view, if a person
chooses something voluntarily she does not choose it only because she thinks she has no

prudentially acceptable alternative. Which means, of course, that she might choose it



precisely because she prefers it to the alternative. Exactly what prudential value a person’s
alternative will have when euthanasia is considered an option will, of course, depend on
her particular circumstances, motivation and beliefs. Uusitalo and Broers seem to assume
(without substantiating their assumption) that if one chooses euthanasia one cannot have
any prudentially acceptable alternative. But why should that be true? It seems perfectly
possible, for example, to imagine palliative care and good nursing as an acceptable
alternative to euthanasia for a person who knows she will soon die from an incurable
illness. Clearly, not everyone knowing of their imminent death from incurable illness
would settle on euthanasia if given the choice. But suppose, instead, the alternative to
euthanasia was a lingering, extremely painful death. It is easy to imagine the person
rejecting this option as unacceptable. Euthanasia, of course — though she might consider it
acceptable in the circumstances — is not an option that she either wants or likes so much
that she would choose it for those reasons. Rather, it is an option that is forced upon her by
the dire circumstances in which she finds herself. That is, she chooses it only because she
can see no other way, because her circumstances make her believe she has no prudentially
acceptable alternative. In this situation, her choice will be non-voluntary on my view.

Let me move on to the case of the woman with an aggressive form of treatment-
resistant cancer. Uusitalo and Broers ask us to imagine her facing a decision between dying
of cancer in one month or participating in research on a new treatment that has unpleasant
side-effects, such as nausea, but which will postpone her death by a couple of months. If
she rejects that latter option, she will die sooner. According to Uusitalo and Broers, if she
does choose that option, | would have to say (implausibly in their view) that she cannot

have chosen it voluntarily since she has no acceptable alternative and because the new



treatment “does not promote her well-being over a threshold to such high a degree that she
would want to choose it because of that” (p. 7). But, of course, I need not say this. Once
again, Uusitalo and Broers assume (without argument) that for a person who knows that
cancer will soon take her life, dying of cancer in “one month” cannot be a prudentially
acceptable alternative to dying of cancer in “a couple of months.” But why should that be
accepted? The point is the same as above: whether or not it is an acceptable alternative for
her will depend on her particular circumstances, motivation and beliefs.

Finally, I argued in my article that we should not simply presume that vulnerable
heroin addicts can give their consent voluntarily since it cannot be ruled out that they
believe they have no prudentially acceptable alternative. The reason for this, | argued, is
that it cannot be ruled out that they believe that they lack the capacity to abstain from
heroin, that their current situation on the street is intolerable and, therefore, unacceptable
in the sense that it would not be reasonable to expect them to choose it, and that taking part
in research is their only acceptable option. It is their belief that they don’t have any
acceptable alternative to taking part in research that, on my view, undermines the
voluntariness of their consent — even if this belief might be false since they might in fact

possess the capacity to abstain from heroin.'® Against this Uusitalo and Broers object that

10 | et me clarify two points here; First, | am not claiming that no heroin addicts might
correctly believe that they have acceptable alternatives to enrolling in the heroin trial. What
I am claiming is that it cannot be ruled out that many heroin addicts enter trials because
they incorrectly believe they have no acceptable alternatives (for this reason it cannot
simply be presumed that heroin addicts can voluntarily consent to participate in such trials).

Second, I am not ruling out the possibility that some heroin addicts are correct in their
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“If the research offers addicts an option that they believe to be an acceptable option in their
situation in terms of well-being, it does not change if the addicts suddenly think there are
more acceptable options. There could be an implicit assumption that abstinence is always
a better option than the treatment offered in the research” (p. 7). If | have understood this
correctly, their point here is that if the addict were to realize that she has an acceptable
alternative to taking part in research (e.g., she realizes that she does in fact possess the
capacity to abstain from heroin), that would not change anything with respect to the
voluntariness of her consent since it need not change her belief that taking part in research
was an acceptable option. But, of course, even if it does not change her belief that taking
part in research is an acceptable option (e.g., by making it less acceptable), it would change
the voluntariness of her consent on my view since realizing that she has in fact an
acceptable alternative means that she might choose that option (or refuse to choose it)
because she prefers it to the alternative (or prefers this alternative to that option) — rather
than choose it only because she believes she has no prudentially acceptable alternative.
And that, on my view, is precisely what it means to say that she chooses it voluntarily.
Once again, the relevant condition that undermines voluntariness is the absence of an
acceptable alternative. | fail to see that Uusitalo and Broers have given any convincing
reasons why the requirement that research subjects should have such an alternative when
asked whether to take part in research is “too demanding” or “unrealistic.” On the contrary,

not making sure they have understood they have such an alternative seems unethical. This

belief that there is no acceptable alternative to enrolling in the heroin trial. Perhaps some
heroin addicts are correct in their belief that they lack the capacity to abstain from heroin.

Thanks to an anonymous reviewer for urging me to clarify these points.
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leads me finally to consider the more positive suggestion Uusitalo and Broers make about

heroin addiction and informed consent.

4. Addiction and Autonomy

In their article, Uusitalo and Broers seem to assume that the notion of voluntariness is the
same as the notion of autonomy. Heroin addicts, they assert, “can always choose not only
whether to participate but also to opt out from research insofar as they are acknowledged
self-governing agents. The generally accepted model for consenting to research or
treatment in bioethics is the procedural account of autonomy” (p. 5). In their opinion, the
problem with the sort of view I defended in my article is that “it requires that heroin
addiction is considered to undermine the agent's autonomy and that it is heroin as a
substance, or the agent's dependence on that substance, that undermines autonomy. In light
of evidence, however, this drug-centred view of addiction seems too narrow” (p. 6). The
“evidence” Uusitalo and Broers appear to have in mind here, is that “heroin prescription
seems not only to work as a factor that maintains physical dependence but also provides
stability in the addict's life [...] heroin prescription provides a means to promote addicts'
well-being” (p. 6).1! Their main objection to my argument that we should not presume that
vulnerable heroin addicts can give voluntary consent thus seems to be that heroin-assisted

treatment is likely to promote rather than undermine heroin addicts’ autonomy.

1 Yusitalo and Broers do not say what they think is the relation between well-being and

procedural autonomy.
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This objection is confused for several reasons. First of all, in my article | did not
express any opinion on whether prescribing heroin therapeutically is an effective way of
treating heroin users. That must be determined empirically. Whether heroin-assisted
treatment in the end should be recommended for some groups of heroin addicts depends
on whether the benefits of such treatment outweigh the costs.'? Second, while I find it
difficult to understand how heroin-assisted treatment could possibly promote heroin
addicts’ autonomy with respect to their drug-oriented choices and actions (since it
maintains their addiction to heroin), I am not ruling out that it may promote their autonomy
with respect to those areas of their lives most affected by these choices and actions (e.qg.,
work or social relations). However, that is besides the point. It does not make any difference
to whether their consent to take part in research on such treatment is voluntary or not since
they are not asked to consent to take part after the treatment’s conclusion, but before it
starts. Third, Uusitalo and Broers seem to assume that voluntariness and autonomy amount
to more or less the same thing, and that since there is no problem with heroin addicts’
autonomy, there should be no problem with the voluntariness of their consent. I think they
are mistaken on both counts.

First, voluntariness is not the same as autonomy. Doing something voluntarily
means that one has a choice whether to do it or not. But someone may have a choice

whether to do something or not without doing it autonomously. The standard example from

2 As | made clear in a footnote, one way of getting around the problem of consent if the
benefits of heroin-assisted treatment greatly outweigh the costs (including ethical costs)
might be to appoint some surrogate authority (e.g. family member) or perhaps relax

competence-defining criteria. See Henden, op.cit. note 2, p. 4.
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the autonomy literature is, of course, the case of adaptive preferences, famously illustrated
by Thomas Hill’s Deferential Wife who voluntarily chooses to serve her husband thereby
demonstrating her lack of autonomy.*2 In the medical context, impaired decisional capacity
(e.g. diminished reasoning abilities) does not necessarily rule out a capacity to consent
voluntarily to a treatment option (or indeed reject it), but it might plausibly rule out a
capacity to make this choice autonomously. Equally, someone may do something
autonomously without having any choice in the matter. An example here could be the case
in which one anticipates loss of self-control at some time in the future and initiates steps to
avoid this eventuality by arranging circumstances so as to remove the possibility. A drug
addict who wants to quit, for example, might move on her own initative to a place where
she knows she cannot get hold of the drugs. After having moved there, however, she may
not be refraining from drugs as a voluntary act. But that does not mean that she does not
do it autonomously. Arguably, her choice to move is precisely what makes refraining an
autonomous act.* Diachronic self-control, of which this is an illustration, is plausibly an
important component of autonomy since it supports the connections and continuities which

make up our personal identity and hold us together as agents.® What this means is that

BT, E. Hill. 1996. Servility and Self-Respect. In Dignity, Character, and Self-Respect. R.
S. Dillon, ed. New York: Routledge: 76-92.

14 Such cases are, of course, familiar from the autonomy literature. See e.g., J. Elster. 1984,
Ulysses and the Sirens. Cambridge: Cambridge University Press.

5 For an argument that it is precisely an impairment of such control that undermines
addicts’ autonomy, see N. Levy. Autonomy and Addiction. Canadian Journal of

Philosophy 2006; 36(3): 427-448.
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assessments of heroin addicts’ voluntariness in the context of research should be conducted
separately from assessments of their autonomy.

Second, | argued in my article that we cannot rule out that the voluntariness of
heroin addicts’ consent is compromised by the social and psychological circumstances
created by their addiction to heroin. Neither, therefore, can we rule out that their autonomy
iIs compromised (since non-voluntariness in this case would clearly entail diminished
autonomy). More generally, there are plenty of good reasons to think that being addicted
to a drug diminishes autonomy with respect to drug-related choices and actions. In fact, the
very idea of “being addicted to a drug” plausibly implies “impaired control over drug-
oriented behavior” and hence diminished autonomy. It is difficult to understand, therefore,
what it could possibly mean to be “addicted” if not to have impaired control with respect
to behaviour involving the object of one’s addiction.’® From an empirical point of view,
there is, of course, plenty of evidence that addicts do in fact have impaired control with
respect to their drug-related choices and actions. Thus, addicts self-consciously cause
significant harm to themselves, including emotional distress, health problems, financial
problems, disruption of family and other interpersonal relationships. They often report
feeling miserable and wanting to quit. Since it is plausible that no one autonomously
chooses to engage in behaviour they believe to have such negative consequences, it seems

a reasonable assumption that addicts must have impaired autonomy.

16 ] think that those who, like Foddy and Savulesvu (2006), argue that addiction does not
impair autonomy in effect are denying the existence of such a thing as “addiction.” Perhaps
that is Uusitalo and Broers’ view too. However, as far as I can see, they don’t provide any

arguments for it.
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However, even if addiction plausibly impairs addicts’ autonomy it is a different
matter to explain how addiction impairs their autonomy. One complicating factor is that
the notion of “autonomy” is used in so many different ways by different philosophers, and
that there are many theories of autonomy (also of “procedural autonomy,” which is the
variant Uusitalo and Broers highlight in their criticism of my view). It is beyond the scope
of this short reply to discuss the issue of addicts’ autonomy. Nevertheless, | think an
important clue to this explanation has been mentioned already: as pointed out in the first
section, there is plenty of evidence that addicts’ attention is biased toward drug-associated
stimuli, something that makes them lose sight of their longer-range goals, to ignore or
downplay the costs of taking drugs and to greatly exaggerate its benefits. Many addiction
researchers believe that such bias plays an important part in explaining the maintenance or
escalation of drug-oriented behaviour, including relapses among users who have quit and
are attempting to stay clean. Since it is plausible that directed attention, the capacity to
voluntarily manage the focus of our thoughts, is a necessary condition of autonomy, and
because there is evidence that addiction persistently disrupts addicts’ directed attention, a
reasonable hypothesis could be that addicts’ autonomy is impaired by drug-related
attentional bias. This hypothesis requires, of course, much more development and defence
than | can provide here.}” However, it does lend support, in my opinion, to the view that
we should not simply presume that consent given by heroin addicts to take part in research

is valid until proven otherwise.

171 provide some defence in E. Henden (forthcoming). Addiction, Compulsion, and
Weakness of the Will: A Dual-Process Perspective. In N. Heather and G. Segal (eds.).

Addiction and Choice. Rethinking the Relationship. New York: Oxford University Press.
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