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ABSTRACT

Assessing claims for refugee status is a task often riddled with uncertainties, not least be-
cause of the challenge of establishing the credibility of the claims. The uncertainties enable
divergent interpretations of both evidence and legal rules, thereby constituting a space
for discretion in the refugee status determination process. This article explores how de-
cision makers in the Norwegian asylum system reached a conviction about the outcome
of asylum claims, despite numerous uncertainties. Decision makers who worked closely
together developed a system of distinction that enabled them to single out applicants with
protection needs from those who were not considered to be eligible. This system ordered
the space for discretion, thereby reducing doubts about the outcome. It was based on the
law and other formal sources, but also on recognizing patterns of difference and similarity
with previous decisions. The emphasis on comparison between cases meant that the out-
come of an individual application could not be understood in isolation; the distinctions
between applicants who were accepted and those who were rejected depended, in part,
on the case set as a whole. The findings suggest that, in a context of uncertainty, refugee
status is to some extent determined by producing a local yardstick of who ‘the refugee’ is.

1. INTRODUCTION

The unsettling truth is that in the overwhelming majority of cases, one will never
know whether the decision was right or wrong. Refugee determination transpires
under conditions of radical uncertainty."
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The ‘refugee’ as a category of migrants with distinct rights developed under specific
historical circumstances in post-war Europe. Although the category has been under
continuous negotiation and development, the distinction between refugees and other
migrants* has become increasingly important during the past two decades, when an
increasing number of applicants for asylum have reached European borders. The dis-
tinction between refugees and other migrants is stressed by different actors in the field
for different purposes: on the one hand, as a means to legitimize restrictive policies
under the assumption that too many of those who claim to be refugees are ‘mere’ mi-
grants who should be deterred and rejected; on the other hand, as a means to protect
the institution of asylum from the very same restrictive forces, by referring to the im-
portance of ensuring protection for bona fide refugees.

In reality, the boundaries between refugees and other migrants are often far from
clear-cut.> Most migrants have mixed motives for leaving their home country that do
not fit comfortably into a forced—voluntary dichotomy.* Moreover, the large discrepan-
cies between European countries in recognition rates for certain groups of applicants
from the same country illustrate that often there is not an obvious answer as to who will
be recognized as a refugee.’ One explanation for this is that even though Contracting
States to the 1951 Refugee Convention base their legal frameworks on the same def-
inition of the refugee,® the refugee status determination (RSD) process is organized in
different ways in each national context, which may have significant implications for the
way in which States assess eligibility for refugee status.”

Katy Long, “‘When Refugees Stopped Being Migrants: Movement, Labour and Humanitarian
Protection’ (2013) 1 Migration Studies 4. This article uses the terms ‘refugees’ and ‘other mi-
grants’ in line with Carling, who proposes not to consider these categories as mutually exclusive,
but rather to think of ‘refugees’ as a subcategory of ‘migrants’ See Jorgen Carling, ‘Refugees Are
Also Migrants: All Migrants Matter’ (University of Oxford, Border Criminologies Blog, 3 September
2015) <https://www.law.ox.ac.uk/research-subject-groups/centre-criminology/centreborder-
criminologies/blog/2015/09/refugees-are-also> accessed 26 January 2021.

Carling (n 2); Heaven Crawley and Dimitris Skleparis, ‘Refugees, Migrants, Neither, Both:
Categorical Fetishism and the Politics of Bounding in Europe’s “Migration Crisis” (2018) 44
Journal of Ethnic and Migration Studies 48; Cathryn Costello, ‘Refugees and (Other) Migrants:
Will the Global Compacts Ensure Safe Flight and Onward Mobility for Refugees?” (2018) 30
International Journal of Refugee Law 643.

Marta Bivand Erdal and Ceri Oeppen, ‘Forced to Leave? The Discursive and Analytical
Significance of Describing Migration as Forced and Voluntary’ 44 (2018) Journal of Ethnic
and Migration Studies 981; Simon McMahon and Nando Sigona, ‘Navigating the Central
Mediterranean in a Time of “Crisis”: Disentangling Migration Governance and Migrant Journeys’
(2018) 52 Sociology 497.

See eg Dimiter Toshkov and Laura de Haan, “The Europeanization of Asylum Policy: An
Assessment of the EU Impact on Asylum Applications and Recognition Rates’ (2013) 20 Journal
of European Public Policy 661.

Convention relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 April
1954) 189 UNTS 137 (Refugee Convention) art 1A(2).

7 Rebecca Hamlin, Let Me Be a Refugee: Administrative Justice and the Politics of Asylum in the United
States, Canada, and Australia (Oxford University Press 2014).
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Such cross-national institutional differences cannot, however, explain why there
is also a great deal of variation in recognition rates for the same groups of applicants
within the same country.® In a Canadian study, Rehaag concludes that these differences
could not be explained by the merits of the case or patterns in case assignments, but
were largely a result of the ‘Tuck of the draw’ — the particular decision maker assigned
to the case.” Asylum decisions appear, in other words, to involve a great deal of discre-
tion, which means that decision makers can easily reach different conclusions about the
same case. Apparently, then, it is not sufficient to study the national and institutional
contexts in order to understand RSDs. It is also necessary to explore the finely tuned
mechanisms that shape the decisions of those who assess claims for asylum.

The point of departure for this study was curiosity about what it is like to be on the
inside of an institution that is responsible for identifying those who should be granted
protection. How do decision makers exercise discretion in such a way that they reach
a conviction about the outcome of asylum cases, in what Macklin has described as a
context of ‘radical uncertainty’?'* To explore this question, this article draws on inter-
views with decision makers in the Norwegian Directorate of Immigration (UDI). As
Macklin’s statement at the beginning of this introduction indicates, the task is not an
easy one. The assessment of refugee status is often made on the basis of uncertain in-
formation, and there is normally no way to assess whether the decision is correct."
Meanwhile, few bureaucratic decisions have comparable consequences: the decision
may ultimately be a matter of life and death.

A substantial amount of research on RSD has been conducted from a legal perspec-
tive.!> A social science approach contributes to another type of knowledge, described
as ‘law in action’'? Here, the law is considered to be one of several sources that shape

®  See eg Jaya Ramji-Nogales, Andrew I Schoenholtz, and Philip G Schrag (eds), Refugee Roulette:
Disparities in Asylum Adjudication and Proposals for Reform (New York University Press 2009);
Lisa Riedel and Gerald Schneider, ‘Dezentraler Asylvollzug diskriminiert: Anerkennungsquoten
von Fliichtlingen im bundesdeutschen Vergleich, 2010-201S’ (2017) S8 Politische
Vierteljahesschrift 23.

°  Sean Rehaag, ‘Troubling Patterns in Canadian Refugee Adjudication’ (2008) 39 Ottawa Law
Review 338.

10 Macklin (n 1) S1.

"' Robert Thomas, Administrative Justice and Asylum Appeals: A Study of Tribunal Adjudication
(Hart Publishing 2011) 46-47.

2 See eg Guy Coffey, “The Credibility of Credibility Evidence at the Refugee Review Tribunal’
(2003) 1S International Journal of Refugee Law 377; Michael Kagan, ‘Is Truth in the Eye of
the Beholder? Objective Credibility Assessment in Refugee Status Determination’ (2003) 17
Georgetown Immigration Law Journal 367; Gregor Noll (ed), Proof, Evidentiary Assessment
and Credibility in Asylum Procedures (Martinus Nijhoff Publishers 2005); Jenni Millbank,
“The Ring of Truth”: A Case Study of Credibilty Assessment in Particular Social Group
Refugee Determinations’ (2009) 21 International Journal of Refugee Law 1; James A Sweeney,
‘Credibility, Proof and Refugee Law’ (2009) 21 International Journal of Refugee Law 700; Jill
Hunter and others, ‘Asylum Adjudication, Mental Health and Credibility Evaluation’ (2013) 41
Federal Law Review 471.

3 Tobias G Eule, Inside Immigration Law (Ashgate Publishing 2014); Anthony Good, Anthropology
and Expertise in the Asylum Courts (Routledge-Cavendish 2007).
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legal decision making. Many of the mechanisms that are important for the exercise of
discretion can only be examined from a bottom-up perspective, by talking to decision
makers and exploring how their work is organized. In recent years, more scholars have
examined the RSD process from this perspective, combining insights from migration
studies, anthropology, the sociology of law, and organizational studies.'*

The current article contributes, first, to the field of refugee studies by giving an
account of the RSD process from an inside perspective, and by demonstrating the
importance of local practices for understanding the way in which refugee status is de-
termined. Through their practices, decision makers who worked closely together es-
tablished what can be termed a ‘system of distinction’ that enabled them to single out
those who were deemed to be in need of protection from other applicants. Secondly,
the article contributes to the sociology of law by illuminating the importance of com-
parison between cases in a decision-making process characterized by discretion. This
means that the outcome of a case is difficult to understand in isolation, but rather de-
pends on the case set as a whole. In a context of uncertainty, equal treatment may be-
come the prime benchmark of what a ‘right’ decision looks like. While comparison
produces consistency at a local level, however, the threshold for accepting cases may
differ between decision makers who work with different case sets, even within the same
institution. These findings may be interesting in other contexts where legal decision
makers face many similar claims, the legal framework is broad, and the facts of the case
are the main point of contention.

Drawing on data material from Norway raises questions about the relevance of the
findings in this study beyond the Norwegian context. The RSD process takes place
in States with different political and legal traditions. In a comparative analysis of the
RSD process in Canada, the United States, and Australia, Hamlin refers to the institu-
tions responsible for RSD, and the power dynamics between them, as different ‘asylum
regimes’'® Her study demonstrates that the autonomy of the administrative agencies

* See eg Didier Fassin and Carolina Kobelinsky, ‘How Asylum Claims Are Adjudicated: The
Institution as a Moral Agent’ (2012) 53 Revue francaise de sociologie 657; Jean-Philippe
Dequen, ‘Constructing the Refugee Figure in France: Ethnomethodology of a Decisional
Process’ (2013) 25 International Journal of Refugge Law 449; Sule Bayrak, ‘Contextualizing
Discretion: Micro-Dynamics of Canadas Refugee Determination System’ (PhD thesis,
Université de Montréal 2015); Laura Affolter, ‘Protecting the System: Decision-Making in a
Swiss Asylum Administration’ (Thesis, University of Bern 2017); Julia Dahlvik, ‘Asylum as
Construction Work: Theorizing Administrative Practices’ (2017) S Migration Studies 369;
Olga Jubany, Screening Asylum in a Culture of Disbelief: Truth, Denials and Skeptical Borders
(Palgrave Macmillan 2017); Jonathan Miaz, ‘From the Law to the Decision: The Social and Legal
Conditions of Asylum Adjudication in Switzerland’ (2017) 3 European Policy Analysis 372;
Ephraim Poertner, ‘Governing Asylum through Configurations of Productivity and Deterrence:
Effects on the Spatiotemporal Trajectories of Cases in Switzerland’ (2017) 78 Geoforum 12;
Karin Schittenhelm and Stephanie Schneider, ‘Official Standards and Local Knowledge in
Asylum Procedures: Decision-Making in Germany’s Asylum System’ (2017) 43 Journal of
Ethnic and Migration Studies 1696; Nick Gill and Anthony Good (eds), Asylum Determination in
Europe: Ethnographic Perspectives (Palgrave Macmillan 2019).

5 Hamlin (n7)9.
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responsible for the RSD process in different regimes depends, in part, on their level
of insulation from the political and legal spheres. Such differences between asylum
regimes will probably affect the conditions of decision making at street level as well;
however, institutional autonomy and discretion among caseworkers are not equivalent.
While institutional autonomy varies across migration regimes, the scope of discretion
may vary within the same institution and change over time, depending on factors such
as the experience and the ‘institutional capital’ of decision makers,' and the number of
asylum seekers and the ensuing political attention."”

While keeping in mind variation within and across contexts, a certain degree of dis-
cretion will inevitably be present at street level in all asylum regimes, because decision
makers need flexibility in order to apply the law to individual circumstance.'® This is
particularly so in the field of asylum, where claims evolve continuously.” Moreover,
recent studies illustrate that the dilemmas facing asylum decision makers across asylum
regimes are strikingly similar: they have to make high-stake decisions on the basis of
scarce and uncertain information; they need to strike a balance between the goals of
protection and control; asylum law is ambiguous and provides limited guidance; and
credibility is often a key point.?* The indeterminacy that emanates from these condi-
tions amplifies discretion and can never be fully contained by law or other policy meas-
ures that come from ‘above’ Indeed, discretion is an important topic in several recent
studies of the RSD process.” Because of these basic similarities, the findings in this
article are likely to be relevant to asylum decision making in other countries.

2. THE REFUGEE STATUS DETERMINATION PROCESS

The RSD process involves a number of challenges and uncertainties with which de-
cision makers have to deal. First, the legal definition of the refugee contains ambiguous
terms that have to be interpreted in order for decision makers to use the law in a concrete
case. According to Norwegian law, a refugee is someone who: (a) has a well-founded
fear of being persecuted for reasons of ethnicity, origin, skin colour, religion, nation-
ality, membership of a particular social group or for reasons of political opinion, or (b)
nevertheless faces a real risk of being subjected to a death penalty, torture or other in-
human or degrading treatment or punishment upon return to his or her country of
origin.”? The former category is based on the Refugee Convention definition, while the

16 Miaz (n 14) 374.

Tone Maia Liodden, “The Burdens of Discretion: Managing Uncertainty in the Asylum

Bureaucracy’ (PhD thesis, University of Oslo 2017) 218.

8 Michael Lipsky, Street-Level Bureaucracy: Dilemmas of the Individual in Public Services (Russell

Sage Foundation 2010).

Rebecca Hamlin, ‘International Law and Administrative Insulation: A Comparison of Refugee

Status Determination Regimes in the United States, Canada, and Australia’ (2012) 37 Law &

Social Inquiry 933, 963.

20 See eg Dahlvik (n 14); Miaz (n 14); Bayrak (n 14); Affolter (n 14).

2L SeeJulia Dahlvik, ‘Administering Asylum Applications’ (PhD thesis, University of Vienna 2014);
Miaz (n 14); Bayrak (n 14); Affolter (n 14).

* Act relating to the Admission of Foreign Nationals into the Realm and Their Stay Here 2010
(Immigration Act).
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latter is based on Norway’s non-refoulement obligations under human rights law. Thus,
the inclusion of the latter category in the refugee definition makes it broader in scope
than the Convention definition to which most States adhere. Individuals who under
Norwegian law are granted asylum under the second category will in most other States
receive subsidiary protection, which usually entails more restrictions on rights such as
family reunification.

If the applicant fulfils the criteria of the law, he or she shall be granted protec-
tion — at this point in the process, there is no space for discretion.”® Because of this,
decisions about asylum are in the Norwegian context considered to be ‘bound by
law’. There is, however, substantial discretion involved in determining whether or
not the legal criteria can be considered to be fulfilled. This entails establishing the
facts of the case and determining the risk of future persecution. For example, how
much does it take to consider the fear of a particular applicant to be ‘well founded’?
Is it likely that the applicant may face treatment that can be characterized as ‘per-
secution’? Although decision makers should heed international law and guidance
from the United Nations High Commissioner for Refugees (UNHCR) pertaining
to the Refugee Convention, much of the interpretative work remains in their hands.
Moreover, a major challenge in asylum decisions is that the assessment of risk is
oriented towards the future. This means that caseworkers have to try to predict what
might happen if the applicant returns to the country of origin — an ‘essay in hypoth-
esis’?* This assessment rests on information about the applicant’s home country
which is often uncertain and ambiguous, and has to be applied to the situation of
the individual applicant.

Secondly, since the great majority of asylum seekers lack documentation that cor-
roborates their stories, the outcome often hinges on the credibility of the claim.”® The
credibility assessment constitutes perhaps the most important source of uncertainty
in the process. Caseworkers use various tools in the assessment, such as whether the
story appears to be coherent, plausible, consistent, and detailed, and whether the claim
is in line with knowledge about the applicant’s country of origin. The tools of cred-
ibility assessment do not, however, indicate ‘how internally consistent, how externally
consistent, or how plausible the applicant’s story would need to be in order to be “cred-
ible”?** Moreover, the challenge is that these indicators of credibility almost invariably
can have other explanations. For example, researchers have demonstrated that difficul-
ties with interpretation, anxiety, misunderstandings, cultural barriers, distrust, trauma,

»  This differs from, eg, the system in the United States, where such decisions are discretionary at

this point as well, ie asylum may be granted if an applicant fulfils the criteria, but doing so is not
required. Kate Achenbrenner, ‘Discretionary (In)Justice: The Exercise of Discretion in Claims
for Asylum’ (2012) 45 University of Michigan Journal of Law Reform 595.
*  Guy S Goodwin-Gill and Jane McAdam, The Refugee in International Law (3rd edn, Oxford
University Press 2007) 54.
»  Rebecca Dowd and others, ‘Filling Gaps and Verifying Facts: Assumptions and Credibility
Assessment in the Australian Refugee Review Tribunal’ (2018) 30 International Journal of
Refugee Law 71.

%6 Sweeney (n 12) 701.
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and the frailty of human memory are factors that can affect the ability of an applicant to
explain him- or herself in a credible manner.””

Applicants for asylum in Norway first lodge their applications with the police, and
subsequently are summoned for an asylum interview at the UDI. The UDI is divided
into different units that specialize in assessing asylum claims from specific countries.
The system is highly centralized, with all asylum applications being processed at the
headquarters in Oslo. The government can give the UDI political instructions about
legal interpretation and the use of discretion on a general level,*® but it cannot instruct
decision makers about the outcome of individual cases. During the asylum interview,
which often takes a full day, caseworkers talk to the applicant about the claim in the
presence of an interpreter. Caseworkers in the UDI normally hold a master’s degree
but, like their counterparts in other countries, many do not have a background in law.”

If the application is rejected, the decision can be appealed to the Immigration
Appeals Board (UNE), a court-like administrative body. Immigration judges in the
UNE are legal graduates, ‘independent decision-makers who cannot be instructed in
individual cases’*® A secretariat of caseworkers prepares cases for the judges. Although
the lines between adversarial and inquisitorial proceedings are somewhat blurred, the
appeals system in Norway can be placed in an inquisitorial tradition, promoting the
ideal of an impartial decision maker who takes an active role in investigating the case.
The political authorities have the power to influence the UNE through legal change and
amendments, but unlike the UDI context, the government cannot instruct the UNE
about legal interpretation or discretion on a general level.* If the case is rejected by the
UNE, it can be brought to the regular courts at the applicant’s own expense. This means
that relatively few cases are brought at this level; moreover, Norwegian courts have
generally been reluctant to overrule asylum assessments out of regard for the greater

¥ See eg Walter Kilin, “Troubled Communication: Cross-Cultural Misunderstanding in the

Asylum Hearing’ (1986) 20 International Migration Review 230; Juliet Cohen, ‘Questions
of Credibility: Omissions, Discrepancies and Errors of Recall in the Testimony of Asylum
Seekers’ (2001) 13 International Journal of Refugee Law 293; Cécile Rousseau and others,
“The Complexity of Determining Refugeehood: A Multidisciplinary Analysis of the Decision-
Making Process of the Canadian Immigration and Refugee Board’ (2002) 15(1) Journal of
Refugee Studies 43; Amy Shuman and Carol Bohmer, ‘Representing Trauma: Political Asylum
Narrative’ (2004) 117 Journal of American Folklore 394; Jane Herlihy, Kate Gleeson, and Stuart
Turner, ‘What Assumptions about Human Behaviour Underlie Asylum Judgments?’ (2010) 22
International Journal of Refugee Law 351.

*  For example, in the face of high numbers of arrivals in 2015, the government instructed the UDI

to consider Russia a safe third country for most applicants.

»  See eg France: Dequen (n 14) 457; Austria: Dahlvik (n 21) 157; Switzerland: Laura Affolter,
Jonathan Miaz, and Ephraim Poertner, “Taking the “Just” Decision: Caseworkers and Their
Communities of Interpretation in the Swiss Asylum Office’ in Gill and Good (eds) (n 14) 278.

¥ ‘How Is UNE Organised, UNE website <https://www.une.no/om-une/unes-ledelse/>

accessed 29 January 2021.

During a two-year-period after 2015, the government was able to do so. The change came to-

31

gether with a number of restrictive measures, but it was revoked again in 2017.
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expertise of the UDI and the UNE in these matters,* although this has changed slightly
in recent years.*® Thus, while the courts weigh in only to a limited degree on the RSD
process in Norway, the political level exerts more influence because the government
can issue political instructions to the UDL

3. DISCRETION IN THE CONTEXT OF ROUTINE
DECISION MAKING

The uncertainties and ambiguities throughout the RSD process enable a large degree of
discretion, which leaves decision makers ‘free to make a choice among possible courses
of action or inaction’* In other words, discretion can be connected to choice or a degree
of autonomy in the decision-making process. Legal scholars have tended to focus on the
discretion involved in interpreting the law and on the relationship between rules and
discretion.® Studies in a social science tradition, on the other hand, have focused on
the way various other contextual factors — organizational, psychological, political, and
social — shape discretion.*® From this perspective, discretion can be found not only at
the very end of the decision-making process, when the outcome is determined, but at
various points throughout. Moreover, discretion is not only related to interpretation of
legal rules or to the way rules expand or confine the space for discretion; it is also con-
nected to establishing the ‘facts’ of the case.?”

Thus, from a social science perspective, legal norms are considered to be one of
many potential sources that enable and limit discretion. Decisions that seem highly
discretionary from a legal point of view may be bound by social norms and routines
in such a way that caseworkers do not feel that they have much discretion at all. As
Lempert notes: “What the law gives in discretion — that is, the authorization to reach
one of a number of possible decisions and the awareness of this freedom - social forces
may take away’*® In order to understand the boundaries of discretion, it is therefore,
according to Galligan, indispensable to take the ‘internal’ point of view — that is, to ex-
plore the ‘senses of discretion’ of officials.*

Vigdis Vevstad (ed), Utlendingsloven: Kommentarutgave [The Norwegian Immigration Act:
A Commentary] (Universitetsforlaget 2010) 151.

Charlotte Kirkeby Hauge, ‘Domstolenes Bruk av Landinformasjon: En Empirisk og Normativ
Analyse av Underrettspraksis’ [ The Use of Country of Origin Information in Court: An Empirical
and Normative Analysis of Practice in the Lower Courts] (Master’s thesis, University of Bergen
2016) 12.

Kenneth Culp Davis, Discretionary Justice: A Preliminary Inquiry (Louisiana State University
Press 1969) 4.

3 Anna Pratt and Lorne Sossin, ‘A Brief Introduction to the Puzzle of Discretion’ (2009) 24
Canadian Journal of Law and Society 301, 302.

See eg Keith Hawkins, Issues in the Use of Discretion. Introduction” and “The Use of Legal
Discretion: Perspectives from Law and Social Science’ in Keith Hawkins (ed), The Uses of
Discretion (Clarendon Press 1992); Lipsky (n 18).

Denis ] Galligan, Discretionary Powers: A Legal Study of Official Discretion (Clarendon Press
1990) 35.

Richard Lempert, ‘Discretion in a Behavioral Perspective: The Case of a Public Housing Eviction
Board’ in Hawkins (ed) (n 36) 227.

¥ Galligan (n37) 13.
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An important social force that shapes discretion is socialization into a work com-
munity. Officials normally do not exercise discretion on their own - their discretionary
powers are usually shaped by the views of colleagues and superiors.*’ The exercise of
discretion is often a social undertaking that requires a shared perception of what a
‘good’ and ‘correct’ decision looks like.*' Thus, instead of taking the individual decision
makers as the point of departure, which may lead us to incorrectly focus too much on
subjectivity, it is necessary to take into account the social context of decision making,
and thereby inter-subjectivity.

Similarly, it is often misleading to focus on individual cases, since the decision in one
case often depends heavily on what has been done in previous, similar cases.” As op-
posed to judges who make decisions on a wide range of different cases, decision makers
in public bureaucracies often make decisions on many similar cases that involve the
same kinds of legal and factual issues. This tends to produce shorthand ways of dealing
with and categorizing cases that remain fairly stable over time.* How things have been
done previously thus becomes a powerful influence on present decision making.* This
kind of ‘decision making by precedent’ tends to take the shape of ‘customs, traditions,
conventions, routine practices and so on’* Establishing routine ways of categorizing
and assessing cases is one of the most significant sources of discretionary power among
decision makers who apply the law routinely in State bureaucracies, since ‘deciding in
general how to decide in specific cases™ can potentially affect the outcome in a large
number of applications. Once categories and routines have been set up, and precedents
for how ‘normal cases’ are treated have been established, these constitute an important
means of ordering and limiting the discretionary space. They can thereby be considered
to function as ‘enabling constraints’ that help ‘to simplify and facilitate choice’*” In
other words, discretion is often exercised in ways that, in turn, limit and reduce the
need for discretion.*®

Etymologically, ‘discretion’ stems from the Latin ‘discretionem) which means the
‘power to make distinctions’* This meaning goes to the core of what asylum case-
workers do: they have to find ways to distinguish those who should be granted pro-
tection from other applicants who are not considered to be eligible. This article will

© Miaz (n 14) 377.

# Affolter, Miaz, and Poertner (n 29).

“  Robert M Emerson, ‘Holistic Effects in Social Control Decision-Making’ (1983) 17 Law &
Society Review 425.

#  Hawkins, “The Use of Legal Discretion’ (n 36) 4.

# James G March, A Primer on Decision Making: How Decisions Happen (Free Press 1994) 100.

#  Hawkins, “The Use of Legal Discretion’ (n 36) 6.

6  Keith Hawkins, “The Exercise of Discretion by Administrators’ (Council of Europe, 25th
Colloquy on European Law, Council of Europe Publishing 1995) 86.

¥ Cass R Sunstein and Edna Ullmann-Margalit, ‘Second-Order Decisions’ (1999) 110 Ethics S, 12.

#  Lempert (n 38).

#  Online Etymology Dictionary <http://www.etymonline.com/index.php?term=discretion>

accessed 29 January 2021.
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refer to the interpretations, categories, and routines that limit doubts as a ‘system of
distinction’ As the empirical analysis will illustrate, this system consisted of interpret-
ation of rules, regulations, and other kinds of information, but also of tacit knowledge
that largely rested on experience and comparison with similar cases.

4. METHODOLOGY, DATA, AND ANALYSIS

This article is based on a doctoral thesis in sociology about the RSD process in Norway.*’
Twenty-four interviews were conducted with caseworkers in the UDI, mostly in late
2012 and early 2013. The data material also included a review of the documents in 40
asylum case files and observation of asylum cases in court. This article is based on the
interviews with caseworkers. The project was approved by the Norwegian Centre for
Research Data (NSD); a permit was also obtained from the Council for Confidentiality
and Research.

After obtaining formal access from the UDI, the project was presented to case-
workers in some of the units and then potential participants were contacted by email.
Some interviewees (six in total) were also recruited through the author’s personal con-
tacts. Most interviewees in this group no longer worked at the UDI. This mixed recruit-
ment strategy contributed to maintaining anonymity for the caseworkers.

Most of the caseworkers were educated in the social sciences; a few had degrees in
the humanities. Only one interviewee was a law graduate. Seven of the caseworkers
were men and 17 were women; most were aged in their thirties. The distribution of men
and women fits the overall pattern found generally in the UDI, where in recent years
there have been approximately 30 per cent male and 70 per cent female employees.*!
Participants’ length of employment with the UDI varied between three months and
13 years; approximately half the interviewees had worked there between two and four
years. Caseworkers had experience with assessments of asylum applications from 10
different countries.

Prior to the interviews, the author developed an interview guide that was reworked
during the course of the data collection. The goal was to learn from the interviewees
how they conducted their work and to access participants’ ‘work knowledge’>* — that
is, to obtain detailed information about both formal and informal aspects of everyday
work processes. This involved asking concrete questions about an individual’s work,
and probing to ensure that the actual meaning was understood — practically speaking —
of the terms and categories in use.

Most interviews lasted between one and two hours. The interviews were recorded,
transcribed, and coded in Nvivo, an electronic software for analysing qualitative data.
The coding was largely done thematically, in order to systematize the topics that
emerged during the interviews. The analysis itself was the result of going back and forth
between writing about the empirical material in a detailed and descriptive manner,
reading theory and previous research, and integrating these insights with the empirical

0 Liodden (n 17).

I UDI, Arsrapport 2017’ [Annual Report 2017] (2018) 70 <https://www.udi.no/globalassets/
global/aarsrapporter_i/aarsrapport-2017-udi-hovedrapporten.pdf> accessed 11 August 2019.

52 Dorothy Smith, Institutional Ethnography: A Sociology for People (AltaMira Press 2005) 152.
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material. All quotations from interviewees in the article have been translated from
Norwegian by the author.

Confidentiality was a major concern throughout the writing process. It was ad-
dressed at two levels: vis-a-vis an internal and an external audience.>® External confiden-
tiality was ensured by removing names and personal information about interviewees
from the data. Safeguarding internal confidentiality was more challenging. It entailed
taking measures to avoid identification of interviewees by colleagues and others who
knew the actors in the field from the ‘inside’ This was crucial for the interviewees. In
response to this concern, the age of the caseworkers and the country with which each
person worked are not mentioned. Moreover, the passage of time since the interviews
has also aided anonymization. The UDI has a high staff turnover and undergoes fre-
quent reorganizations. It is likely that some caseworkers who participated in the study
no longer work at the UDI or may now work in different units.

S. ‘PRACTICE’: ASYSTEM OF DISTINCTION

The most difficult thing is being as certain as you can be that you have made the
right decision. That’s the hardest thing, the uncertainty. That you never get a clear
answer about whether what you have been doing during the past five years is
right or wrong.

In this quotation, a decision maker expressed the uncertainty she faced every day in her
work. Although some caseworkers echoed her sentiments, uncertainty and doubt were
less important themes in the interviews than might have been expected. Overall, most
caseworkers seemed relatively confident about the outcome of the majority of cases.
When asked how they made decisions, they often answered, simply, that they ‘followed
practice’. Drawing on the framework outlined above, practice can be considered to
function as ‘a system of distinction’ that enabled decision makers to order and manage
the discretionary space.

Formally speaking, the ‘practice’ of public institutions is a legal source of lesser
status than the law and its preparatory materials that can guide decision makers’ inter-
pretation of general rules and legal provisions.** Basically, it is made up of knowledge
about previous decisions in similar cases, which serve as precedents for future deci-
sions. Since 2008, UDI units have regularly published updated ‘Practice Notes’ for the
most important applicant countries of origin on the UDI website. The notes are a com-
pilation of information about a given country, the legal framework, and a description
of the most common claims and how they are usually assessed. The notes have a similar
function to ‘secondary implementation rules’ in the Swiss asylum determination pro-
cedure and to ‘internal guidelines’ in the German system.*

3 Martin Tolich, ‘Internal Confidentiality: When Confidentiality Assurances Fail Relational
Informants’ (2004) 27 Qualitative Sociology 101.

¢ Erik Boe, Grunnleggende Juridisk Metode: En Introduksjon til Rett og Rettstenkning [Basic Legal
Method: An Introduction to Law and Legal Thinking] (Universitetsforlaget 2010) 14S.

S Miaz (n 14) 389; Schittenhelm and Schneider (n 14) 290.
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Changes in practice that could have substantial consequences for the number
of acceptances had to be approved by the Ministry of Justice (now the Ministry of
Justice and Public Security), but several interviewees emphasized that caseworkers
as a collective had a great deal of influence over the way practice developed because
of their country expertise. This influence seemed, however, to be somewhat contin-
gent on which country they worked with. If there were a large number of arrivals
- and thereby increased political attention — some caseworkers described prac-
tice as largely beyond their influence, even as opaque. Conversely, if they worked
with ‘small’ countries, from which there were few applicants, there seemed to be
more scope for influence over practice at the caseworker level. Perceived influence
also depended on the status of the caseworker. Experienced caseworkers who had
worked in the units for a longer time — and thereby had more ‘institutional capital*
— considered themselves to hold more authority and influence over practice than
inexperienced colleagues. Thus, the ability to determine ‘in general how to decide
in specific cases™’ varied, depending on the specific conditions in the unit and the
experience of caseworkers.

Once practice had been settled, it meant that country information, the legal frame-
work, and political instructions had been interpreted in such a way that they could
be applied directly to the practical realities that caseworkers dealt with. In decision
letters, practice was further crystallized in the form of ‘autotexts’ — standardized para-
graphs containing arguments about country information or the law, which could be
pasted directly into the document. In this way, practice relieved caseworkers from
having to make sense of background information individually, which saved time and
resources, and reduced the risk of different people reaching different conclusions
about similar cases.

It was not, however, possible to understand practice only by reading the Practice
Notes, country reports, and legal texts. In addition to the formal sources of practice
outlined above, practice seemed to involve a certain degree of tacit knowledge®® that
was difficult to articulate. As one caseworker put it, ‘there’s no one who can put that into
words, what kind of knowledge we have’ In her 2011 study on asylum decision making
in the United Kingdom and Spain, Jubany similarly found that caseworkers relied
heavily on ‘professional instinct’: “The fact that an officer “just knows” is in most cases
as far as the rationalization will go’* Her interviewees explained that these skills had to
be acquired through hands-on work with cases.®* Although this tacit knowledge may
be related to several issues in the decision-making process, it appeared to be particu-
larly tied to the assessment of credibility. This resonates with the view of caseworkers
in Sweden who considered the assessment of credibility to be an ‘almost mystical skill

56 Miaz (n 14) 386.

7 Hawkins (n 46) 86.

58 Michael Polanyi, The Tacit Dimension (Anchor Books 1967).

Olga Jubany, ‘Constructing Truths in a Culture of Disbelief: Understanding Asylum Screening
from Within’ (2011) 26 International Sociology 74, 86.

©  jbid 81.
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that could be acquired over time.® Similarly, Affolter found that while caseworkers in
Switzerland often could not articulate why they found a claim credible, they had a clear
conviction that was underpinned by a ‘feeling’®

S.1 Comparison and pattern recognition

Considering the findings above, one could easily draw the conclusion that these are
simply different ways of saying that caseworkers often rely on ‘gut feeling’ in their work
and, thereby, that the decisions are highly arbitrary. Although subjective perceptions
probably can play a role, the ‘“feeling’ caseworkers referred to seemed to be shared by
colleagues who worked closely together. In their study of the Swiss asylum system,
Affolter, Miaz, and Poertner describe how caseworkers in an office belong to different
‘communities of interpretation. Members of these communities hold common norms
about how they should conduct their work and what a just decision looks like.”* New
decision makers are socialized into an ‘institutional habitus’ that they share with their
co-workers.5*

In Norway, the existence of such communities of interpretation was particularly vis-
ible with the arrival of new caseworkers to a unit, or when caseworkers transferred from
one unit to another. Learning how to assess cases according to the norms in the unit
was very much a social enterprise. As Miaz outlines, during ‘the process of institutional
socialization, caseworkers internalize institutional categories of thinking and ways of
working, which guide their perceptions of the cases’® When new caseworkers learned
practice, they acquired understandings that to a large extent had been settled by more
experienced members in their community of interpretation.

In Norway, there are normally two caseworkers involved in each decision.*® The
person who drafts the decision is described as the ‘first hand’ and the colleague who
checks the decision is the ‘second hand’ New caseworkers take the position of the first
hand when they begin. Several interviewees explained that they often experienced
considerable doubts about the outcome of cases when they were new in the job. One

61

Cecilie Schjatvet, “Troverdighetsvurderingen i Asylsaker: Juss og Tverrfaglighet i Oppleringen
i Fire Direktorater — Belgia, Storbritannia, Sverige og Norge’ [Credibility Assessments in
Asylum Cases: Law and Interdisciplinary Training in Four Directorates — Belgium, the United
Kingdom, Sweden and Norway] (2014) 166 <https://evalueringsportalen.no/evaluering/
troverdighetsvurderingen-i-asylsaker-juss-og-tverrfaglighet-i-opplaeringen-i-fire-direktorater-
belgia-storbritannia-sverige-og-norge> accessed 27 July 2017.

2 Affolter (n 14) 68.

% Affolter, Miaz, and Poertner (n 29) 276-80.

¢ Affolter (n 14) 107.

% Miaz (n 14) 391.

% In some countries, such as Germany, caseworkers work individually. As Schittenhelm and
Schneider (n 14) point out, however, individual caseworkers also appear to rely on different
forms of tacit knowledge in their evaluations of asylum applications. In other countries, such as
France (Dequen (n 14) 467) and Switzerland (Miaz (n 14) 386), superiors are involved in the
decision-making process. The number of people involved, whether they are at the same level in
the organization or hierarchically positioned, and whether or not it is known beforehand who
will check or approve decisions, are factors that may influence the exercise of discretion.
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caseworker described the trepidation she felt when she started in the position, because
she often had no idea if the outcome she had reached was ‘correct’: ‘I could sometimes
get the feeling that I never knew what kind of feedback I would get from the second
hand. It was like: I simply did not get it!’

When the interviewees spoke about their trajectory from inexperienced to experi-
enced, some described it as a process of learning how to become less gullible. At the
beginning, they were inclined to accept claims that their colleagues would reject.” As
one caseworker noted: ‘[Y]ou start from scratch, for all I knew everything could be
plausible, you have nothing to compare it with, so people could say one thing or an-
other thing, I was not able to say how credible or likely it was’ She stressed the im-
portance of comparison — as long as she did not have experience with other cases and
knowledge about their outcomes, the credibility of the claim was difficult to establish.
Another caseworker explained how she gradually learned to ‘read’ the outcome of cases
by making decisions that, in turn, were corrected by her supervisor:

You had to try a bit and see. Sometimes I felt like it [the outcome] really could go
both ways, but I simply had to settle on one side. Rely on a gut feeling and then
see what the second hand said, and through that I got some guidance about what
was an acceptance and what was not, and [the second hand] explained why and
things like that. So little by little I managed to straighten things [out] in my own
mind. But you depend a lot on receiving good training from those who are ex-
perienced. I think you cannot learn it on your own.

Opver time, she learned where to draw the line — how to make distinctions according to
norms which she learned from her experienced colleagues. This resembles the findings
of Affolter, Miaz, and Poertner in the Swiss asylum office, where a ‘correct decision is
often understood by decision makers as one that one manages to get past the superior’®
When new caseworkers over time made decisions that were in line with the settled ways
in the unit and with the views of superiors, they increasingly felt more competent, and
much of the uncertainty related to assessing cases decreased.” So, too, did the sense of
individual discretion, which was tempered by a ‘feeling that is quite similar among case-
workers’ and the principle of equal treatment:

You work up a kind of feeling that is quite similar among caseworkers in a unit,
about what’s okay and what’s not. You discuss a sufficient number of cases in
order to obtain that kind of feeling. And that feeling probably overshadows the
sense that you're sitting down and thinking ‘now I'll use discretion.

7 'This implies that caseworkers appeared to become stricter in their judgments with experience, as

they became socialized into their role. Relatedly, Affolter, Miaz, and Poertner, (n 29) 281, found
that in the Swiss system being lenient or naive was considered unprofessional. In his study of the
RSD process in Switzerland, Miaz also suggests that positive decisions were scrutinized more by
superiors than negative ones, (n 14) 390. Becoming professional in the role as a caseworker ap-
pears — at least in some contexts — to be related to an emphasis on strictness in the assessments.
8 Affolter, Miaz, and Poertner (n 29) 268.
%  See also Schittenhelm and Schneider (n 14) 1703-04.
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Experience with other, similar cases — and their known outcomes — constituted the
horizon against which new cases were assessed. The contours of a decision became vis-
ible against this backdrop. The description of these more subtle aspects of practice bears
similarities to what March and Simon refer to as the ‘logic of appropriateness’ that is
intimately related to recognizing patterns in a situation and applying rules that have been
used in similar situations previously.”” Simon has suggested that intuition, and particu-
larly the kind of intuition connected to expertise, can be conceptualized as pattern rec-
ognition.”! Caseworkers often assessed many cases with similar claims. Over time, they
seemed to acquire a ‘sense of the outcome’ that — at least in part — was based on recog-
nizing patterns in the case that were similar to, or departed from, previous ones.”

The conviction about the outcome that comparison produced could not, however,
be used to justify a decision.” The reasons need to be ‘public’ — the kinds of arguments
that are legally legitimate and understandable to an external audience. As Molander,
Grimen, and Eriksen note, however, discretionary judgments are often considered to
‘express tacit knowledge, intuition, holistic thinking, bodily sensibilities, receptive-
ness and many other things. Such factors, at best, generate non-public reasons, that is
reasons that cannot be assessed by others’”* When caseworkers talked about justifying
their decision, they often described what seemed to be a tension between such public
and non-public reasons. They had a sense of the outcome that rested largely on experi-
ence and comparison between cases, but it could be difficult to find sufficient public
reasons to justify the decision. Determining the outcome and finding justifications for
that outcome sometimes appeared to belong to two different processes. A caseworker
described this disjuncture:

Interviewer: Do you often feel uncertain or are you usually quite certain now that
you've been in this job for quite a long time, do you see quite quickly which way
the case is going?

Caseworker: Most of the time I do, and then it happens from time to time that
I am uncertain and then I have to run it through with the second hand. Then
I may be uncertain about the outcome and perhaps most often I am completely
blank on how I will be able to justify a rejection. It happens, not often, but it hap-
pens that: “This is a rejection, but I just don’t know how I will justify it’

Interviewer: What'’s the reason for ...2

Caseworker: It’s kind of the totality of it all. And usually, once you begin to dis-
cuss it with someone, you’ve got this thing and that thing and this does not
make sense and that does not make sense. But I guess I get this feeling because

7 James G March and Herbert A Simon, with Harold S Guetzkow, Organizations (2nd edn,
Blackwell Publishers 1993) 8.

7t Herbert A Simon, “‘What Is an “Explanation” of Behavior?” (1992) Psychological Science 150.

7> Tone Maia Liodden, ‘Making the Right Decision: Justice in the Asylum Bureaucracy in Norway’

in Gill and Good (eds) (n 14).

See also Affolter’s discussion about the need to produce ‘on file’ facts to justify the ‘feeling’ case-

workers had about the outcome. Affolter (n 14) 71-78.

74 Anders Molander, Harald Grimen, and Erik Oddvar Eriksen, ‘Professional Discretion and
Accountability in the Welfare State’ (2012) 29 Journal of Applied Philosophy 214, 220.

73
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I've worked here for a while. Kind of what I mentioned earlier that when you've
got people with the same kind of story who are simply so much more credible
and who sort of substantiated it in a much better way.

In this context, the ‘totality of it” seems, at least in part, to refer to tacit knowledge that is
connected to comparison with other claims. Several caseworkers said that, although they
might have a strong ‘hunch’ about a rejection, they had to accept the applicant if they
could not mobilize sufficient arguments to support a rejection. In Norway, evidentiary
assessment is, however, guided by the principle of ‘free assessment’, which means that the
weight of a piece of evidence is not assigned a priori, but depends on the other available
evidence.” In the literature on credibility assessments in asylum cases, this is referred to as
decision making based ‘on the totality of the evidence’ or ‘in the round’”® In this context, it
is likely that impressions or reasons that are ‘non-public’ influence the weight given to dif-
ferent pieces of evidence and thereby the view of the totality. Thus, an element that seems
relatively insignificant may appear to have been given quite alot of weight, but the force of
the argument does not necessarily depend on that particular element, but rather rests on
a conviction about the outcome that cannot be articulated directly.

5.2 Case-set effects

The previous section illustrated, in line with Hawkins,”” that discretionary decisions
are often not handled individually, but collegially; moreover, it showed the centrality of
comparison with similar cases in the past in the decision-making process, turning equal
treatment into a shorthand for the ‘right’ decision. The question is: what consequences
does comparison between cases have for the assessment of credibility and, ultimately,
for the outcome of the case?

As Emerson proposes, in a fascinating article, such comparison may result in what
he labels ‘case-set effects’” In line with the findings above, Emerson suggests that de-
cision makers rarely consider each case as a discrete unit that is treated independently
of other cases. He describes how the overall stream of cases provides a backdrop against
which the assessment of any individual case will be made. The distinctions that de-
cision makers create in a given case set will depend on how many other similar cases
there are and how they are perceived.

As an example, Emerson refers to a study described by Freidson about the judg-
ments of doctors about children’s need for tonsillectomy operations.” From a total of
389 children, the operation was judged necessary in 174 cases, with no need to operate

7S Schjatvet (n 61).
76 International Association of Refugee Law Judges, Assessment of Credibility in Refugee and
Subsidiary Protection Claims under the EU Qualification Directive: Judicial Criteria and
Standards’ (2013) 19 <https://www.iarmj.org/iarlj-documents/general/Credo_Paper_
March2013-revl.pdf> accessed 1 June 2019.

77 Keith Hawkins, ‘Order, Rationality and Silence: Some Reflections on Criminal Justice Decision-
Making’ in Loraine Gelsthorpe and Nicola Padfield (eds), Exercising Discretion: Decision-Making
in the Criminal Justice System and Beyond (Willan Publishing 2003) 194.

7 Emerson (n42) 425.

7 Eliot Freidson, Profession of Medicine: A Study of the Sociology of Applied Knowledge (Harper &

Row 1970).
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on the remaining 215 children. When another group of doctors was given the task of
evaluating these 215 children about their need for a tonsillectomy, almost half were
judged to be in need of an operation. Freidson concludes that the doctors employed a
‘sliding scale of severity’ in their assessments, which resulted in different distinctions
being made, depending upon the case set as a whole.

In the context of asylum decision making, this means that the case set as a whole
may contribute to a slight shift in the thresholds of what is perceived as sufficiently
credible or not, or what is considered to be a sufficient risk of persecution. One case-
worker reflected on some of the effects this comparative approach might have — re-
turning again to the principle of equal treatment as the bottom line:

If each case were very different — and they are not, they are very similar — but if
each case were very different ..., then you might assess them in a very individual
manner every time, and you would not relate that much to a kind of threshold.
If you assess many cases that are similar at the same time, you might assess them
more similarly, and that might mean that it gets stricter. It shouldn’t be the case,
but it might be. At least it’s equal treatment. And that’s good.

One explanation for the increased strictness may be that credibility rests in large
part on the perception of authenticity — that the applicant has a ‘story of his or her
own. A stream of similar claims can be considered to be a symptom of the fact that
regular patterns of persecution produce similar claims. It can also be considered a
sign that asylum seekers have picked up a ‘successful story” and try to reproduce it in
order to be accepted. This means that a credible applicant may look quite different, de-
pending on the context in which the claim is read. One caseworker noted the difficulty
of distinguishing real cases from fabricated ones: “We know we are being tricked when
we receive one, two, three, four, five, six, seven, eight, nine, ten applicants who say [the
same thing]. But in which case is it true?’ Many similar stories will - at least after a while
— come across as fabricated if they do not appear in a shape that underscores a personal
dimension that has not been encountered previously. In other words, stories down the
line are probably evaluated according to somewhat different criteria than those at the
beginning, because of the case-set effect. Another caseworker explained how experi-
ence with many similar claims affected her assessment:

Interviewer: How does that affect you? If you've got many similar claims?

Caseworker: It depends on how special they are. Sometimes a case comes along
and — wow, this is a bit new! It can count in favour of the applicant: this is new!
And that can make it more credible in a way, unless four claims that are similar
come along during the next few days, then it [credibility] decreases again and
then we pay extra close attention.

Stories that are similar and do not offer anything new compared to previous claims will
easily be deemed less credible. This is not to suggest that the caseworker above incor-
rectly labelled these stories as fabrications — her hypothesis may well be true. It can,
however, be challenging to differentiate fabrications from more general case-set effects,
where the view of any one case is linked to the larger stream of cases.
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The case-set effect can also be related to the relative distribution of acceptances and
rejections for claims from a specific country. One caseworker said that decision makers
in the UNE were stricter than caseworkers in the UDI because they only saw rejections:

Let’s imagine that knowledge is based on experience. They [UNE] work with
rejections, cases that we have rejected already. That’s the empirical data that fills
them every day. They don’t see the convincing cases that we see. That probably af-
fects their hermeneutics. They establish a kind of tacit knowledge that heightens
their threshold, which means that if they had in turn assessed cases in the first
round, they probably would have rejected more of them.

She suggested, in other words, that decision makers in the UNE might have a different
threshold for accepting cases because they have a different case set, one largely com-
prising rejections. In the same way, she considered caseworkers who worked with case
sets where the majority of cases were rejected to have slightly different work modes
from their colleagues who worked with case sets that mostly involved acceptances:

People are creatures of habit and if you are used to rejecting, it can be more
difficult to accept — the threshold might get higher. If you constantly ques-
tion credibility and sense that things are not right, it can be difficult to see
the things that are right. It’s the same thing for units that largely work with
acceptances.

If, over time, caseworkers assess cases from the same country, they may approach
new cases with an attitude that has been shaped under circumstances that no longer
apply. Different approaches shaped by different case sets became particularly visible
if someone changed units or if they received help from colleagues with whom they
did not talk regularly. When this happened, caseworkers came face to face with dif-
ferent ways of assessing cases that were at odds with the way they normally worked.
One interviewee said that she was ‘startled” to see how colleagues who worked with
cases from a different country drafted rejections, and described them as ‘very, very, very
strict’ Another caseworker described a similar situation:

I'have supervised a new caseworker now who came from a unit with a lot of rejec-
tions. We have a lot of acceptances. And that caseworker wanted to reject every-
thing. It was really interesting, because, what on earth: ‘No, no, no! You can’t say
that this did not happen! You can’t say that these things do not take place!” But
she thought that the case was not substantiated well enough.

The new caseworker appeared to consider certain issues ‘sufficient’ to reject a case, but
this did not suffice in the view of the interviewee in the comment above. Thus, experi-
ence with a particular case set may create different case-set effects, where the view of
credibility, and perhaps even of risk, may look different in different units. Such per-
ceived differences are in line with one of the main conclusions in a 2014 study of the
UDI, which suggested that caseworkers’ approaches to the assessment of credibility
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varied across the institution.*® The researchers found that there were ‘large differences
in terms of what caseworkers perceive as contradictions and what they consider to be
serious contradictions’, and further that there were ‘no established rules as to how con-
sistent a story needs to be, how much external inconsistency caseworkers should ac-
cept, and how plausible a story needs to be before an applicant fulfils the criterja’®
Case-set effects may be one explanation for these variations.

6. CONCLUSION

The complexity of refugee status determination calls for ‘the confidence to make deci-
sions, which, if wrong, may result in a person being forced to return to their country of
origin where they may face further traumatization and even death’** One interviewee
put it this way: Tmostly manage not to take it in too much, even if I am very aware of the
seriousness of what I do. I simply think it would be unbearable if I did’ This article has
aimed to explore how decision makers in Norway reached a sense of conviction about
the outcome in a context of uncertainty.

As the analysis illustrates, they did so, in part, by establishing a system of distinc-
tion that allowed them to draw a line between refugees and applicants who were not
considered eligible for protection. The system included interpretations of legal sources,
country information, and political instructions, but it also seemed to be connected to
experience-based knowledge about the outcomes of similar cases. Once the system had
been set up, the exercise of discretion was not so much about individual choice as about
making decisions in line with the established norms and patterns. As a result, decision
makers did not often feel there was much choice or discretion, and doubts about the
outcome were largely reduced.

Because asylum assessments involve high stakes and regular encounters with stories
of suffering and violence, they entail substantial emotional labour and the risk of vic-
arious traumatization among decision makers and others involved in the RSD process.*
Research has shown that professionals working in the RSD process may respond by
detachment, disbelief, and denial of responsibility as a means of shielding themselves
emotionally.®* The mechanisms described above, whereby decision makers over time
% Guri C Bollingmo, May-Len Skilbrei, and Ellen Wessel, ‘Troverdighetsvurderinger: Sokerens
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gain a sense of certainty about the correctness of their decisions, may similarly serve as
a means to mitigate the emotional labour of asylum decision making and thereby the
burdens of discretion. Even though asylum decisions can be considered to be ‘inexor-
ably subjective}® decision makers may not necessarily perceive them as such. They may
instead consider their decisions to be based on relatively specific norms and interpret-
ations that they share with others in the work environment. As Hamlin points out, each
country tends to organize its asylum procedure according to national conceptions of
administrative justice.* This article illustrates that such conceptions of justice are pro-
duced - and reproduced - at the caseworker level as well, through an inter-subjective
understanding of what a just’ and ‘correct’ decision looks like.

Moreover, this article shows that caseworkers’ conviction about the outcome
seemed to be based not only on external sources, such as country information or the
legal framework, or even on the features of the individual case in isolation. Their con-
viction stemmed — perhaps equally — from seeing the case in relation to other, similar
cases. The importance of comparison with previous cases illustrates that the decision in
an individual case cannot be understood in isolation. The assessment of many similar
cases produces case-set effects, where distinctions between cases are drawn differently,
depending on the case set as a whole.*” The composition of cases and the sequence in
which cases appear may affect individual outcomes.

The emphasis on comparison moves equal treatment to the centre of the
decision-making process. The distinction between comparative and non-comparative
justice®® may be useful to understand its function. Comparative justice means that the
yardstick of justice is produced by an internal comparison of cases; equal treatment is
here the main yardstick of justice. Non-comparative justice means that each individual
is assessed on his or her merits, independently of others, in accordance with a yard-
stick that is external. In this context, equal treatment plays no role in determining the
outcome, but is merely a by-product of assessing similar cases with the same, external
yardstick. The relative emphasis on a comparative or non-comparative approach prob-
ably depends on the degree of discretion involved and whether there are many similar
decisions in the past that can provide guidance.

If cases are determined more on the basis of comparison than on external criteria,
however, there is a risk that the yardstick of making the right decision will become
largely internal to the case set. In this situation, equal treatment will contribute to per-
petuating a ‘practice’ that has taken on a life of its own, since the ‘forces that establish
a precedent are not necessarily those that keep it in motion’® Moreover, while equal
treatment contributes to consistency and predictability — at least at a local level — it is

38 Refugee Survey Quarterly 30; Tehila Sagy, ‘Even Heroes Need to Talk: Psycho-Legal Soft
Spots in the Field of Asylum Lawyering’ (2006) Bepress Legal Series, Working Paper 1014
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worth keeping in mind that it is a normatively empty concept.” It is entirely possible
that decisions are 100 per cent consistent, but substantially wrong.”* Although a focus
on consistency is important in order to avoid the outcome of a case depending mainly
upon the decision maker, it is equally important to ensure that equal treatment does
not contribute to perpetuating patterns of practice that are no longer valid. Indeed, the
primary role of equal treatment may, in some cases, be to provide a sense of security for
decision makers, as a proxy for making the right decision in a context of uncertainty.

There may be a particular inclination towards a comparative approach in the as-
sessment of credibility, since it is open to a large degree of discretion. One caseworker
said, for example, that she sometimes had difficulty articulating why a case should be
rejected, but she suggested that this was based on experience with other cases where
applicants were much ‘more credible. Compared to the articulate person who explains
his or her case in detail, the next applicant may appear to be less credible — but does it
make the claim less likely to be true? A comparative approach to credibility is likely to
primarily produce a measure of applicants’ ability to present their claims. The ability of
an applicant to present a claim can, however, be affected by a large number of factors,
such as trauma and socio-economic background.®” In line with the standard of proof,
the question should be whether the claim is ‘reasonably likely’, rather than whether it is
more or less convincing than previous claims. Similarly, with regard to the assessment
of risk, Bailliet suggests that there is a need for a ‘non-comparative approach — cases
should be evaluated with respect to whether the applicant’s risk is of sufficiently serious
harm and is linked to a Convention Ground, not whether it is greater than the risk of
others’”

Heavy reliance on experience with other cases may produce a strong conviction of
the correctness of the decision, but this conviction appeared to emerge prior to con-
scious reasoning, as a kind of intuition that at times was difficult to articulate or cor-
roborate with ‘public’ reasons. Similar findings have been made in the field of legal
decision making, where scholars have noted that the formal arguments are in part con-
structed after the fact, and do not necessarily reflect all the substantial reasons for the
outcome.” Even though the reasoning in asylum determinations is open to analysis and
appeal, the challenge is that the determinations are ‘to an unknown and variable extent,
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constructed post facto in order to justify conclusions reached on more intuitive, less
formally logical, grounds’*® This has implications for an applicant’s ability to respond
adequately during a complaint or appeal. In response to complaints, the UDI often
wrote that it had taken into account the applicant’s arguments or clarifications, but with
a view to ‘an assessment of the whole’ it did not change the outcome. If that ‘whole’ is
largely inaccessible to the applicant, it is difficult to understand and appeal a decision.

In conclusion, let us return to the question contained in the title of this article: “‘Who
is a refugee?’ This article adds to the body of research that demonstrates that there are
likely to be large variations in the answer to this question; however, the contingent
nature of refugee status rarely becomes visible in public debates about refugee protec-
tion. In these debates, the representation of ‘refugeehood’ as an objective identity given
by law appears to be tenacious. The clear-cut distinction between ‘refugees’ and ‘mi-
grants’ is stressed by different actors in the field for different purposes.”® UNHCR has
been particularly vocal in pointing to the uniqueness of the refugee category, suggesting
that when ‘the line between “migrant” and “refugee” blurs, so does the distinction be-
tween migration control and refugee protection’®” It is, however, with reference to the
distinction between refugees and migrants that restrictive migration policies can be im-
plemented as well.”® In the same way that the control of borders is justified in part with
the need to save lives,” a restrictive approach to asylum can be justified by the need to
uphold the value of protection.'®

Describing the uncertainties in the system may provoke concerns that not all refu-
gees who are accepted are ‘genuine) which could be used to call the legitimacy of the
system into question. It may equally create worries that applicants who are rejected
suffer subsequent persecution. It could create more understanding for the very real dif-
ficulties involved in making decisions in asylum cases, and it could be seen as a call
for greater humility in the face of potential mistakes. It is perhaps inevitable that the
current refugee system will only provide contingent, local forms of justice, and sim-
ultaneously produce other kinds of injustices. At a deeper level, the dilemmas in the
system are a symptom of global inequalities, where security, freedom, wealth, and life
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chances are unequally distributed between countries. It may be unreasonable to expect
justice from a system that is itself the product of fundamental inequality. The provi-
sion of protection to refugees bears similarities to emergency aid: it does not change
the root causes of the problem. It is unevenly distributed, but it makes a difference to
those who receive it — even a vital difference. The idea of the refugee as a non-negotiable
identity across time and space may largely be fictional, but as Whyte points out, it is a
‘crucial fiction’ that has very real consequences for those who are granted — or denied
- refugee status.'” The act of determining someone’s refugee status embodies, in con-
densed form, some of the most difficult and contentious political and ethical questions
of our time.
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